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PREFACE

The opinions of the Court of Claims herein reported, are pub-
lished by authority of the provisions of Section 9 of an Act entitled,
“An Act to create the Court of Claims and to prescribe its powers and
duties,” approved June 25, 1917, in force July 1, 1917,

I.ouis L. EMMERSON,

Secretary of State
and Ex-oﬂic:o Secretary Court of Claims.
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RULES OF THE COURT OF CLAIMS
OF THE STATE OF ILLINOIS

TIME OF COURT SESSIONS,

: RuLe 1. The Court of Claims shall hold a session of the Court

at the Capitol of the State on the Second Tucsday of January and the
Second Tuesday of September of each year and may contipue its ses-
sions or may adjourn from time to time as it deems proper until the

business before it is disposed of.

THE DECLARATION. e,

RurLe 2. Causes shall be commenced by a verified declhvation or
statement, which togethes with four coples thereof, shall be ifiléd with
the clerk of the court at least sixty days before the term of Court, to
which term it is directed. ‘The clérk will note thereon the date of filing
and will submit a copy theréof to the Attorney General. '

Ruere 3. Such decldtation ‘shall be printed or typewritten and
shall be captioned substantially as follows; -

IN THE COURT OF CLAIMS OF THE STATE OF ILLINOIS

A. B. ,
v- No-..t--o

StTATE OF ILLiNOIS

Ruire 4. Such declaration shall state concisely the facts upon
which the claim is based, setting forth the time, place, amount claimed,
and all other facts necessary to a full understanding of the same. If

the claimant bases his claim upon a contract or other instrument in
writing, a copy of such contract or instrument shall be filed with the

declnration, together with the name and present address of the officer
or agent with whoin such contract or instrument was made. ..

RurLe 8. The claimant shall state whether or not his claim has
been presented to any State department or State officer, or to an r-
son, corporationh or tribunal, and if it had been presented he shall fur-
ther state when, to whom, and what actiori. was takeit thereon; and he
shall further state whether or not he hay réceived: any payment on ac-
count of such claim., The claimant shall also state: whether or not any
other person has any interest in his claim, and if any other person has
such interest the claimant shall state the name of the person, his inter-
est and how and when acquired. A bill of particulars, stating in detail
each item and the amount claimed on account thereof, shall be attached

to the declaration, FEVEEE -
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VERIFICATION OF DECLARATION,

Rure 6. No declaration shall be filed by the clerk unless veritied
under oath by the claimant, or some other person having knowledge
of the facts. [f the declaration be veritied by anyone other than the
claimant, a power ot attorney authorizing him to prosecute the suit or
make the verification must be annexed to the declaration and filed
therewith.

Ruere t.  If elaimant be an executor, administrator, guardian or
other representative appointed by a judicial tribunal, a duly authenti-
cated copy of the record of appointment must be filed with the declara-
tion.

Ruere 8. If the claimant die pending the suit, his death may be
suggested on the record, and his proper representatives, on filing a duly
authenticated copy of the record of his appointment as executor or ad-
ministrator, may be admitted to prosccute the suit without special leave,
but subject to the objection of the defendant either before or at the
trial. If the suggestion of death be made when the case is called for
trial, the court may allow time within which a personal representative
may be appointed or appear. It is the duty of the claimant’s attorney
to suggest the death of a claimant when the fact becomes known to
him.

RuLE 9. Pleadings and practice at common law as modificd by
the Illinois Practice Act shall be followed. Four copies of all plead-

ings shall be filed, together with the original,

AMENDMENT TO DECLARATION,

RULE 10. A claimant desiring to amend his declaration or to in-
troduce new parties may do so at any time before he has closed his
testimony, without special leave by filing five copies of amended decla-
ration, embodying the amendments desired, but any such amendments
or the right to introduce new parties shall be subject to the abjection
of the defendant cither before or at the trial.  Any subsequent amend-
ments must be by leave of court.

RurLe 11. The declaration and the four copies thercof, and any
amendment thereto, shall be provided with a suitable cover, upon which
shall be printed or plainly written the title of the court and causc to-
gether with the name and address of the attorney and the name and
address of the claimant.

RuLE 12, The State shall plead within thirty days after the filing
of the declaration unless time for pleading be extended ; provided, that
if the State shall fail to so plead a general traverse of the declaration
shall be considered as filed.

Rute 13. Counter-claims or sct-offs on the part of the State
shall be filed with the clerk within the time fixed for pleading Ly 1he
State. The claimant shall reply to the same within fiftcen days there-
after, unless the time for pleading be extended.

STATUTR OF LIMITATIONS.
RuLe 14, If it appear on the face of a declaration that the claim
is barred by the statute of limitations the same may be dismissed.
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EVIDENCE, .

RULE 158. After a cause is at issue the parties may take evidence

before a notary public or commissioner appointed by the court or by

any judge thereof, who shall designate the time and place and the

officer before whom the testimony shall be taken and shall transmit the

order to the clerk, who shall thereupon enter the same of record as an
order of the court and shall issue a dedimus to such officer,

RuLe 16. All evidence shall be taken in writing in the manner
in which depositions in Chancery are usually taken and upon like
notice. All evidence for the claimant shall be filed with the clerk at
least thirty days before the first day of the term of court to which the
pleadings are directed and all evidence, for the defendant shall be filed
on or before the first day of such term. ’ '

Rure 17.  All costs and expenses of taking evidence on behalf of
the claimant shall be paid by the claimant, and the costs and expenses
of taking evidence on behalt of the State shall be paid by the State.

RuLe 18. 1If the claimant: fails to file the evidefice in his' behalf
as herein required the court mhay; in its discretion, fix a further time
within which the same shall be filed and if not filed within s\ich fur-
ther time the cause may be dismissed. ' Upon motion of tlie’ Attorne
General the couft may, in its discretion, extend the time within whic
evidence on behalf of the State shall be filed: C -

RuLe 19. If the claimant has filed his evidence in apt time and
has otherwise complied with the rules of the Court, he shall not be
prejudiced by the failure of the State to file evidence in its behalf in
apt time, but a hearing shall be had upon the evidence filed by the
claimant, unless for good cause shown, additional time to file evidence
be granted to the State. '

RuLe 20. In case a demurrer to a declaration is overruled, the
State shall plead within five days and the claimant shall have twent
days thereafter within which to file his evidence, and the State shall
have ten days thereafter within which to file its evidence. Thereupon
the claimant shall have fifteen days within which to file his abstracts
and briefs and the State shall have fifteen days thereafter within which
to file its abstracts and briefs.

RuLg 21. If a demurrer be sustained, the claimant may by leave
of court, amend his declaration within such time as the court may
direct; but if he decline or fail to amend, judgment will be pendered
dismissing the casw.. ' o :
ABSTRACTS AND RRIEFS. .

RuLE 22. The abstract and brief of the claitnant, together with
proof of service of copies of such abstract and brief on the defendant
must be filed in the clerk’s office on or before fifteen days before the
first day of the term to which the cause will stand for hearing unless
the time for filing the same is extended by the Court or one. of the
Judges thereof. The defendant shall file his brief with like proof of
service not later than the first day of the term unless the tline for filing
the brief of claimant shall be extended, in which case he shall have
twenty days from the date ot which the brief of the claimant is served
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upon him. Claimant shall have seven days from the date on which the
briei of defendant is served upon him on which to file a reply brief
with like proof of service. Upon good cause shown, further time to
file the abstract or the brief of cither party may be granted by the
court, while in session by any judge thercof, or at other times only
upon written notice filed with the Clerk while in session, or with one
of the judges at other times.

RuLe 3. Each party shall file with the clerk five printed or
typewritten abstracts of the evidence taken on behalf of such party.

Rure 24. ILiach party shall file with the clerk five printed or
typewritten briefs setting forth the points of law upon which reliance
is had, and reference to the authorities sustaining the same. Accom-
panying such briefs there may be a statement of tﬁc facts and an argu-
ment in support of such briefs,

Rure 25. If a claimant shall fail to file either abstracts or briefs
within the time prescribed by the rules, the Court may enter a rule
upon him to show cause by a day certain why his cause should not be
dismissed. Upon the claimant’s failure to comply with such rule, the
cause may be dismissed, or the Court may, in its discretion, either ex-
tend the time for fling abstracts or -briefs, or pass or continue the
cause for the term, or determine the same upon the evidence before it;
provided, howcver, that the State may within ten days after the filing
and service of briefs by the claimant file its abstracts and briefs.

RuLi 2G. I the claimant has filed abstracts and briefs, as herein
provided, in apt time, and has otherwise complied with the rules he
shall not be prejudiced by the failure of the State to file abstracts or
briefs on time, unless the time be extended for the filing of abstracts
or briefs by the State.

RuLe 27, Wihere by these rules it is provided that the time may
be extended for the filing of pleadings, abstracts or briefs, cither party
upon notice to the other, may make an application to any judge of this
Court, who may make an order thereon, transmitting such order to the
clerk, and the clerk shall thereupon enter the same of record as an
order of the Court.

MOTIONS,

RuLk 28.  Motions shall be filed with the clerk at least one day
before they are presented to the court and must be submitted at least
one day before the cause stands for hearing. All motions will be pre-
sented by the clerk immediately after the daily announcements of the
Court but at no other time during the day, unless in case of necessity
or in relation to a cause when called in course. All motions and sug-
gestions in support thereof shall be in writing, and when the motion is
based on matter that does not appear of record it shall be supported by
affidavit. Before a motion can be filed, proof that a copy of the motion
and suggestions in support thereof have been served on counsel for
the opposite party at least twenty-four hours before the motion is pre-
sented for filing shall be filed with the clerk, unless such service shall
be shown by affidavit to be impracticable. Objections to motions must
be in writing and must be filed within twenty-four hours after the
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motion is presented to the clerk for filing. All motions shall be sub-
mitted without oral argument upon the written suggestions and affi-

davits for and against the motions.

ORAL ARGUMENTS.

RuLe 29,  Either party desiring to make oral arguments shall file

a notice of his intention to do so with the clerk at least ten days before
the session of the court at which he wishes to make such argument.

_ PETITION FOR REHEARING.

RvLE 30. A party desiring a rehearing in aniy-; cause shall within
fifteen days after filing of the opinion, file with the clerk a notice in
writing oi? his intention to ask for a rchearing, and within twenty-five
days after the filing of the opinion, he shall file with the clerk five
copies of the petition with proof of service:on opposite party. The
petition shall state briefly the points supposced to have been overlooked,
or misapprehended by the court with proper reference to the particular
portion of the original abstract and brief relied upon and with authori-
tiecs and suggestions precisely stated in support of the points. Argu-

ment in support of the petition will not be permitted.

DOCKETING REHEARING,

RULE 31. When a rehearing is granted, the original briefs of the
parties and the petition for rehearing, answer and reply shall stand as
files in the case on rchearing, The opposite party shall have fifteen
days from the granting of the rehearing, to answer the petition and the
petitioner shall have five days to file his reply. Copies of each shall be

served on opposing counsel,
COVER FOR PLEADINGS.

Rure 32. All pleadings filed must be provided with a suitable
cover. The title of the court and cause, together with name of the plea,
motion, bricf and argument, shall be printed or plainly written on the
cover of all such documents filed. X

FOREIGN ATTORNEYS,

RULE 33. Any foreign attorney who files declaration for claim-
ant in this court on motion of any resident attorney of this State may
be admitted to practice in that case in this court. -

RECORDS AND CALENDAR.

RuLe 34, The clerk shall record all orders of the court, includ-

ing the final disposition of causes. He shall keep a docket in which he

shall enter all claims filed, together with their numbers and dates of

filing, the names of claimants, of attorneys of record and their ad-

dresses, and he shall, as papers are filed, enter the same upon such

docket. At least ten days prior to each session of the court he shall
prepare a calendar of the causes to be disposed of at such session.

REFERENCE BY GENERAL ASSEMBLY,
RuLe 35. Where any claim has been referred to the court by
either ‘House of the General Assembly any person interested therein
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may file a verified declaration at any time prior to the next regular ses-
sion of the court. If no such person files a declaration as aforesaid,
the court may determine the cause upon whatever evidence it may have
before it, and if there is no evidence the cause may be stricken from
the docket, with or without leave to reinstate, in the diseretion of the
court.

ORDER OF THE COURT.

It is hereby ordeved that the above and foregoing rules be and the
same are hereby adopted as the rules of the Court of Claims of the
State of Illinois.

Entered this 10th day of November, . D, 1926,

A, ). Crarery, Chief Justice.
WitLiasm L. LeecH, Judge.
B. IF. Tuosmas, Judge.
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COURT OF CLAIMS LAW

AN ACT to crcate the Court of Claims and to prescribe ils power and
dutics. (Approved June 25, 1917. L. 1917, p. 325.)

SectioN 1. Be it enacted by the People of the State of Illinois,
represented in the General Assembly: The Court of Claims is hereby
created. It shall consist of a chief justice and two judges, appointed
by the Governor by and with the advice and consent of the Senate,
In any case of vacancy in such office during the recess of the Senate,
the Governor shall make a temporary appointment until the next meet-
ing of the Senate, when hé shall nominate some person to fill such
office; and any person so nominated who is confirmed. by the Senate,
shall hold his office during the remainder of the term and until his
successor is appointed and qualified. If the Senate is not in session
at the time this act takes effect. the Governor shall make a temporary
appointment as in case of a vacancy. :

§ 2. The term of office of the chief justice and of each "udfe
shall be from the time of his appointment until the second'Mon'd’ay n
January next succeeding the election of & Governor, and until his suc-
cessor is appointed an ?ualiﬁed. This_pravision in reférence to the
term of office of the chief justice and of cach judge shall apply to the
current terms of said offices and the respective terms.of the present
incuthbents shall be deeméd to have begun.upon the appointment of
said incumbents, (As amended by act approved and in ‘forc'e,_g}ay 11,
1927, L. 1927, p. 393.) ‘ T
. ExMergeNcy §3. WHEREAS, in order that the full salary. of said
chief justice and of said judges as provided for by act.of the 54th
General Assembly may be paid out of an appropriation made and now
available therefor; therefore an emergency exists and this act shafl
take effect and be in force and effect trom and after its passage and
approval. (Act approved May 11, 1927. L. 1927, p. 393.) .
§ 3. Before entering upon the duties of the office the chief justice

and each judge shall take and subscribe the constitutional! oath of
ofhice, which shall be filed in the office of the Sceretary of State.

§ 4. The chief justice and each justice shall each receive a salary
of thirty-six hundred’ dollars per anhum,. payable in equal monthly in-
stzglt)nents. (As amended by act approved June 30, 1925. - L, 1925, p.
329. ' Coos T -

§ 5. The Secretary of State shall be cx officio secrétary of the
Court of Claims. He shall providé the court with a suitable place in
the capitol building in which to transact its business, =~ - o
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§ 6. The Court of Claims shall have power:

(1) To make rules and orders, not inconsistent with law, for
carrying out the duties imposed upon it by law;

(2) To make rules governing the practice and procedure before
the court, which shall be as simple, expeditious and inexpensive as
reasonably may be;

(3) To compel the attendance of witnesses before it, or before
any notary public or any commissioner appointed by it, and the pro-
duction of any books, records, papers or documents that may be ma-
terial or relevant as evidence in any matter pending before it ;

(4) To hear and dctermine all claims and demands, legal and
equitable, liquidated and unliquidated, cx contractu and ecx delicto,
which the State, as a sovereign commonwealth, should, in equity and
good conscience discharge and pay ;

(5) To hear and give its opinion on any controverted questions of
claims or demand referred to it by any officer, department, institution,
board, arm or agency of the state government and to report its findings
and conclusions to the authority by which it was transmitted for its
guidance and action;

(6) To hear and determine the liability of the state for accidentat
injuries or death suffered-in the course of employment by any em-
ployee of the state, such dectermination to be made in accordance with
the rules prescribed in the act commonly called the “Workmen'’s Com-
pensation Act,” the Industrial Commission being hereby relieved of
any duty relative thereto.

§ 7. In case any person refuses to comply with any subpoena is-
sucd in the name of the chief justice, attested by the Sccretary of State,
with the seal of the state attached, and served upon the person named
therein as a summons at comnion law is served, the circuit court of the
proper county, on application of the secretary of the court, shall com-
pel obedience by attachment proceedings, as for contempt, as in a
case of a disobedience of the requirements of a subpoena from such
court on a refusal to testify therein,

§ 8. The concurrence of two members of the court shall he neces-
sary to the decision of any case,

§ 9.. The court shall file a brief written statement of the reasons
for its determination in cach case. In case the ~court shall allow a
claim, or any part thereof, which it has the power to hear and deter-
mine, it shall make and file an award in favor of the claimant finding
the amount due from the State of Illinois. Annually the sccretary of
the court shall compile and publish the opinions of the court.

§ 10. Lvery claim against the state, cognizable by the Court of
Claims shall be forever barred unless the claim is filed with the secre-
tary of the court within five vears after the claim first accrues, saving
to infants, idiots, lunatics, insanc persons and persons under disahility
at the time the claim accrued two ycars from the time the disability is
removed.
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§ 11. The Attorney General shall appear for and represent the
interests of the State in all matters before the court.

§ 12. Al claims now pending in the Court of Claims created
under “An Act to create the Court of Claims and prescribe its powers
and duties,” approved May 16, 1903, in force July 1, 1903, shall be
heard and determined by the Court of Claims created by this act in
accordance with the provisions hereof.

13. The jurisdiction conferred upon the Court of Claims by
this Act shall be exclusive. No appropriation shall hereafter be made

by the General Assembly to pay any claim or demand, over which the
Court of Claims is herein given jurisdiction, unless an award therefor

shall have been made by the Court of Claims.
§ 14. Repeal. (Smith-Hurd, p. 909.)
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CASES ARGUED AND DETERMINED IN
THE COURT OF CLAIMS OF THE
STATE OF ILLINOIS

(No. 85—Clalmant awarded $289.30)

Tie IsmrorTerRs & EXPorTERS INSURANCE ComMPANY oF New York,
Claimant, zs. STATE OF ILLINOIS, Respondent.

Opinion flled Scptember 18, 1028,

PriviLecr Tax—mislake of fact—when refund may be made, Where the
tax is pald and through an oversight claimant failed to make proper deduc-
tions or procure proper credits it is entitled to a refund of the amount of the

tax over pald.

THe InrPorTERs & ExrorrTers INsuranceE CoMPaNY oF New
Yorg, for claimant. '

Evwanp J. Brunpagg, Attorney General; Froyo E. Burr-
TON, Assistant Attorney General, for respondont.

Mzn, Justice PuiLuirs delivered the opinion of the court:

The claimant, Importers & Exporters Insurance Company
of New York, doing. business in this State, flled with the
Depariment of Trade and Commerce its annual report of
premiums coliected in this State during the calendar year
1920, as provided by statute.

Pursuant to this report, the Department of Trade and
Commerce assessed a privilege tax of $289.30 and allowed no
deduction therefrom on account of ‘‘Fire Department Taxes?’’
paid in 1920 in Chicago, to-wit: $804.62. The claimant was
entitled in law to have the deduction of the $289.30, but
neglected to take eredit for that sum as it might have done.

It therefore claims that the failure to deduct the same was
a mistake of fact and that it is entitled to refund of the
$289.30 Privilege Tax so overpaid.

The tax receipt from the City of Chicago dated June 21,
1920, for the taxes imposed under the city ordinance then in
force, to-wit : $804.52, is submitted in evidence with other evi-
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dence supporting the contention and declaration of claimant.
There is no dispute as to claimant’s right to have had or to
have taken credit for the said Privilege Tax at proper time,
and no dispute as to the sufficieney of the evidence of the
facts; but the defendant insists that said tax was voluntarily
paid without protest and that claimant is thercfore not en-
titled to refund of the $289.30, and cites numerous authorities
in support thereof.
~ The claimant contends that by oversight it neglected, as

matter of fact, to procure a proper credit for the said Priv-
ilege Tax, as it might under the law have done, and that in
consequence thereof it is entitled to a refund as aforesaid.

The claimant cites a case in point in support of its conten-
tion, the case of The I'iremen’s Insurance Company v. State,
2 Court of Claims, page 220, wherein the court in a parallel
casc held that ‘“money paid under a mistake of fact mmay he
recovered back, but not so if paid under a misapprehension
as to what the law really is.’’ In this same case the court
held that failure to have the proper deduction made in the
payment of its taxes was clearly a mistake of faet, ecaused by
forgetfulness, and that the claimant therein was entitled to
an award for the amount over paid and claimed as refund.

Wo have considered all the law cited by the counsel of the
respective parties, and without attempting to enter into an
elaborate discussion of the law, we arc of the opinion that the
over payment in the case at bar was a mistake of fact and
that the claimant is ontitled to an award for the amount
claimed. And we further find that said claim is equitable and
that in equity and good conscience it should be paid. We
accordingly award the claimant the sum of $289.30,



TuTTLE 2. STATE OF ILLINOIS.

(Nga. 20—~Claim denfed.)

Rarvst H. TurrLe, by Georce Turtrig, His Farner AND Nexr
Friexp, Claimant, vs. STATE oF, ILLINoIS, Respondent,

Opinion filed January 15, 1924.

RESPOXDEAT SUPERIOR—1CREnR State not liable. The State is not liahle for

the negligence of its employees.

GOVERN MENTAL FUNCTION—Aard road—construction of. The State in the
construction of its Hard Roads exercises a governmental function and is not
llable for the negligence or torts of its employees In its construction.

HarLINGTON WooD AND MiLEs GraY, for claimant.

Fiowarp J. BRunpaae, Attorney General; F‘Lom E: Barr-
ToN, Assistant Attorney General, for respondent.

Mr. Cuier Justice Crarity delivered the opinion of the

court:

This is & claim brought for personal injuries sustamed by
claimant while riding in an automobile on July 18,1922, on
what is known as the Peoria Road north of Sprmgﬁeld.
~appears from the declaration of claimant that while he: was
riding in the car drwen by another person, the car collided
with a concrete mixer and barricade forming an obstruction
over a portion of the highway while a bridge was being re-
paired by the agents of the defendant.

The claimant sets up and offers évidence to sustam such
contention that they were driving along said road at a mod-
erate speed; that the lights on their car were dimmed and in
consequence before they struck the obstacles they were unable
to obhserve same on account of the failure of the defendants’
agents to maintain hghts on such obstruction.

The defendant coming into court alleges that there were
lights burning and offers. evidence to sustain such contention.

The .defendant also comes. and files demurrer settmg up
in such demurrer the following contentions:

First: That the doctrine of respondeat supenor is not.

applicable to the State;
Second: 'That in the absence of statute, the State is not

liablo for the torts of its officers, agents or employees,
Third: That in construeting, owning, maintaining and

operating the concrete mixer complained of, the State was and

is exercising a governmental function and is not liable for the

torts of its agents in that behalf.
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It is the opinion of the eourt that the demur, _:- yiould be
sustained as we believe that as the law now stands theve can
be no eonstruction placed upon our laws that would cause the
court to consider this action as a legal liability.

It is however urged by the claimant that the doetrine of
equity and good conscicnce should be applied. It is the
opinion of this court that this rule should not be invoked in
this particular case because in the first instance it does not
appear to the court that the legislature intended to have it so
considered. As a matter of fact if the legislature intended
that this court should be the medinm through which the State
becomes liable, for this eclass of eases, then the legislature
should so specifically state. It is the opinion of the court that
it is without the province of this court to indulge in presnmp-
tions. The court is aware of the fact the State has now under
way a great hard road building program through which a
great multitude of actions, will naturally arise through per-
sonal injuries and otherwise. Of this situation the legis-
lature was fully advised. Yet no law was made by that bod,
to alter, vary or contradict the principles announced and set
forth in the demurrer filed herein by the defendant.

It is further the opinion of the court that there is a matter
of controversy as disclosed by the evidence filed herein as
to whether or not the proper care was exercised by the
claimant or the driver. It would seem to the court that the car
must have been driven at a rather violent speed to run 150
fcet after striking such a heavy obstacle as the cement mixer
and barricade. Of course the mixer might have been near
the embankment, yet it would seem that it would require con-
siderable impact to have turned it as the evidence disclosed.

Therefore for the reasons stated this court is of the opinion
that the State is not liable cither as a matter of law or under
the rule of equity and social justice. The claim is therefore

disallowed.



ATLAs MiLLs . StTaTeE oF ILLINOIS.

(No. 649—Claimant awarded $25.00)
\tras Mines (Corp.), Claimant, vs. STaTE oF ILLiNois, Respondent.
Opinfon flled January 15, 1924,

PuRE roon acr—when moneys paid under may be rcfunded. When
moneys have been pald to the State, that claimant was not required by law

to pay, a refund of the amount pald will be awarded.

ATLas MiuLs, for claimant.

Epwarp J. BRuxbpaar, Attorney General; Georoe C, Dixox,
Assigtant Attorney General, for respondent.

Mr. Justice Leecu dolivered the opinion of the court:

This is a claim filed by the Atlas Mills, claimant, against
the State of Illinois, setting forth that the Atlas Mills has paid
into the state treasury of the State of Illinois through:the
Department of Agriculture the sum of $25.00 under, the erro-

neous impression that said claimant was obliged to make this

payment under the Pure Food Law; that under the.laws of
the State of Illinois said claimant was not obliged to pay said
amount for the reason {hat the.commodities sold by said Atlas
Mills, claimant, was a pure wheat middiing and that no
amount was required, to be paid by the claimant to the State.

The Department of Agriculture admits that the above pay-
ment was made and that the same was turned over to the

State Treasurer, .
The Attorney General filed a statement consenting to an

award of $25.00.
The court therefore awards the claimant the sum of $25.00.

(No. 137—Claimant awarded $2208.39 with interest.)
H. CrLavserG, ApM. oF THE EsTATE oF ALBert B. TOMPKINS,
Dcceased, Claimant, vs. STaTk oF ILLiNots, Respondent.
Opinion filed Junuary I3, 1023,

I NIIRRITANCE TAX—where ‘an estate has been appraised and the tax
assessed, and is pald, and deductions allowable were not made before the tax

was assessed, and upon a petition to réopen the case and a hearing thereon
the deductions were made and the tax reassesscd and reduced: Held. Claim-
ant entitled to a refund 9of the dlll'eronee between the amount of the tax pald
and the amount found due uypon the reassessment of the tax .

J. E. Housroy and Onanrres Q. Cratg, for claimant.

Ebpwanp J. Bruxpiée, Attorney General; Georer C. Drxon,
Assistant Attorney General, for rospondent.

Mr. JusTice Legonr délivered the opinion of the court: -

This is a claim: filed by W, ‘H,’ Clayberg, administrator of
the cstate of Albert B. T'o pkins, deceased, late of the County

W
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of Fulton, State of Illinois, who departed this life on the 20th
day of December, A. D. 1918, intestate.

Letters of administration were issued to W. H. Clayberg
in the County Court, in the County of Fulton, State of Tllinois;
that after the issuance of letters of administiration the county’
judge of Fulton County, Illinois, appointed an appraiser to
conduct an appraisement of all property, subjeet o appraise-
ment, of said Albert B. Tompkins, deceased, under and pur-
suant to the statutes of the State of Illinois relating to the
taxation of gifts, logacies, inheritances, transfers, appoint-
ments and interests in such cases, for the purpose of fixing

the fair market value of the property subject to said appraise-
ment,

That afterwards on, to-wit, the 13th day of June, 1919,
the said appraiser filed his report with the county judge of
Fulton County, Illinois, which said report was on the 16th
day of June, A. D. 1119, duly confirmed and approved by the
said county judge, and on the same day said county judge
entered an order fixing the tax payable to the State of Illinois
in said matter; that the property so appraised and the inter-
ests of the heirs of said decedent and the tax so fixed were as
follows:

Upon the interest of Ethel Tompkins Clayberg, daughter of decedent, the
valuation was $374,882.41 and the tax was $7,709.65.

Upon the intereat of Nelle Tompkins Clayberg (now Nelle Tompkins

Rosgs), daughter of decedent, the valuation was $374,882.41 and the tax was
‘7'0970640

It appears to the court here that said county judge erro-
neously fixed the fair market value of the property at the sum
aforesaid and the tax payable with respect thereto, that said
administrator filed a petition to re-open the original hearing
relative to said appraisement for the reason that certain
deductions allowable, under tho law, from the value of the
gross ecstate had not been allowed by the appraiser or the said
county judge, and that there were additional assets which
should be added; that said county judge, after due considera-
{ion of said petition and the allegations therein contained,
having found there were linbilities which should have been
nllowed agninst the gross estate, did re-open the original
hearing and after a full hearing was had thereon before said
county judge, the value of the property so appraisable in said
esfate, after the allowance of all property deductions from the
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gross value thereof, and the tax payable with respect thereto

were found to be as follows:
Upon the interest of Ethel Tompkins Clayberg, daughter of the decedent,
thé valuation was found to be $316,776.30 and the tax payabla with respect

thereto $6,935.33.
Upon the fnterest of Nelle Tompkins Clayberg (now Nelle Tompkins

Rosa), daughter of the decedent, the valuation was found to be $316,766.29,
and the tax payable with respect thereto $5.935.33.

The court finds that said W. H. Clayberg, administrator
as aforesaid, on, to-wit, the 4th and 14th day of June, respec-
tively, A. D. 1919, and prior to the order of the county judge
of Fulton (,ounty aforesaid, re-determining and re-assessing
said tax, paid to the county treasurer of said Fulton Countv,
Ilinois, the amount of the tax lévied by the order fixing the
tax entered by said county judge (less the-discount of 5%
allowed by law for payment.of said tax, within six months
following the death of the decedent), which said payment was
made by said administrator’ pursuant to the statute of the
State of Illinois and for the said beneficiaries, Ethel Tomp-
kins Clayberg and Nelle. Tompkins Clayberg (now Nelle
Tompkins Ross); which said payment was $13,485.53, being
$6,742.77 for the account of Fithel Tompkins Clayberg, and
$6,742.76 for the account of Nelle Tompkins Clayberg (now

Nelle Tompkins Ross).
The county treasurer of said I‘ulton County admits the

payments of the aforesaid amounts.
It appears that the legal amounts which should have been
paid by said beneficiaries are as follows:
Ethel TompKIns ClayDerf ....uvceveertvccsccnorsacscnnnrsnsonns $5.638.57
Nella Tompkins Clayberg (now Nelle Tompkins Ross) ............ $5.638.57
It further appears to the ¢ourt, under the c¢videtce pre-
sented, that said beneficiaries each ovorpaid the county treas-
urer of Fulton County, Illinois, as follows; . ..
Ethel Tompkins Clayberg .......ccieeeeerenmsvssnease esane pooe .;1;104 20
Nelle Tompkins Clayberg (now Nelle Tompklns Ross) ...... areeas $1,104.19
The Attorney General files a demurrer, which as h hiatter
of law is sustained. Tho Attorney’ Gonoral ‘HKowevor, admits
the facts in this case as they are alleged in the doclqration
filed herein and consents to an award in favor of the ¢laj
11‘; tingelgum of $2,208.39, with intorest on said sum. from ne
1 :
The claimant is therefore awarded tho Bum of $2 208 89

with interest.
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(No. T44—Claimant awarded $45.21.)

MarviasD AssURANCE Corroration, Claimant, s, STate oF [niLi-
Nois, Respondent,

Opinion filed January 15, 1024,

INSURANCE TAX—chen award for overpayment may be made. ‘There
being no objectlon interposed by the State, the court may enter an award
for a refund of an overpayment of the tax.

Marvrnaxn Assuraxce CorroraTtiox, for elnimant,

Epwanrp J. Bruxpacr, Attorney General; Geonce C. Dixox,
Assistant Attorney (teneral, for respondent.

Mr. Cuier Justice (Cnamiry delivered the opinion of the
court:

This is a claim for an overpayment made by the elaimant
to the Division of Insurance, Department of Trade and Cowm-
meree, for which a refund of $45.21 is claimed.

The defendant by the Attorney General, comes and states
that the claim has been approved by the Director of the De-
partment of Trade and Commerce, and consents to the allow-

ance of the claim.
It is therefore recommended by the court that said claimant

be allowed the sumn of $45.21.

(No. 746—Claimant awarded $756.00.)

Iea A. Erwin, Claimant, s, STaTE oF ILLiNOoIs, Respondent.
Opinton filed January 14, 1024,

FUNERAL miecior—when claim of may ve alivwed—inmate of institu-
tion. Where a funeral director furnishes casket, robe and embalms the body
of an inmate of a state institution, the court as a matter of social justice and
equity may enter an award to claimant for the amount of his clalm for
material furnished and services rendered.

Ina A, Enwix, for claimant.

Enwarp J. Brunpaae, Attorney General ; Georai C. Dixox,
Assistant Attorney Gieneral, for respondent,

Mr. Justice LescH delivered the opinion of the Court :

This is a claim filed by claimant, Tra A. Frwin, funcral

director, of Pontiac, 1llinois, for casket, box, embalining, robe,
opening grave and transfer of the body of Jesse Jones,
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There is absolutely no evidenee before this court, except
the sworn statement of claimant, as to material furnished or
services rendered and we thercfore accept the said statement
as true and correct, although we do not know whether or not
the deceased was an employee, ward of the State or what not.

The Attorney Qeneral of the State has filed a demurrer,
which as a matter of law is sustained.

The Attorney (eneral also files a statement and consents
to an award which is as follows: ¢The Director of the De-
partmnent of Public Welfare having made a report of his in-
vestigation of the facts set forth in the claim filed herein,
showing said facts as alleged by the claimant in this case as
thay are alleged in the claim filed by the claimant herein and
c(msonts to an award in favor of the claimant in the sum of
$75.00
As a matter of equity and social justice we thercfore allow
the claim in the sum of $75.00.

(Na. 604—Cleim denled.)

Lronarp RYAN, A MINOR, By Joun S. Rvan, His FATHER AND NEXT
Frienp, Claimant, vs. STATE oF ILLINOIS, Respondent

Opinion fpled May 14, 1624,
RESPONDEAT surmpohen State not liable. The State is not llable
for the megligence of -ita agents, officers or employees {n the absence of a

statute.
Boawp or nnuoanon-—-not an agenocy of the Btate.. The Board o‘ Edu.

cation In the city of Chleuo ln conductlnx and maintaining tho Ctrtar Publlc

School Is not acling as an aghnt of the State.
BaMg—&iate not ladle for negligence of mwnicipal corporations. ' The

State s not liable for the negligence of the oficers and agents of & muntclpal
corporation.

Jonn A. Browx, for claimant.

F.owarp J. Bhunmon, Attornoy General; Georor C. Dixox,
Assistant Attorney General, for respondent.

Mr. CHIRF JUsTICE CLARITY delivered the opinion of the

court:

This is a claim brought by Leonard Ryan, a mmor, by
John 8, Byan, his father and mnext friend. The claimant
alleges that whilo.he was attending the Carter Public. School

maintained by the State of Illinois in and through the Board
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of Edueation of the City of Chicago, on the 5th day of June,
1918, a coping and ornament over the enfrance to said school
building fell upon said plaintiff on the said sidewalk and
ground adjacent to said school, causing the right eye of the
plaintiff to be jammed out of its socket, breaking his right
leg, fractured and splintered from his knee to his ankle, and
. caused his right foot to be bruised and smashed, his right arm
to be fractured, and his left arm was broken about five inches
above the wrist, and that he was otherwise injured, maimed
and disabled. It was further alleged that said coping was
insecurely fastened.

The defendant by its Attorney General comes and files a
demurrer, and for the special canse of demurrer defendant
sets up:

First: That the doctrine of respondeatl superior is not
applicable to the Stato.

Second: That in the abhsence of statute the State is not
linble for the torts of its officers, agents or employes.

Third: That the Board of Education of the City of Chi-
cago, in owning, conducting and maintaining the building
alleged to have been the cause of the injury complained of,
was not at the time of alleged injury, nor is it now, acting as
the agent of the State of Illinois.

Fourth: That the Stato of Illinois is not liable for the
torts of the Board of Education of the City of Chicago; nor is
it liable for the torts of any of the officers, agents or employes
of the said Board of Edueation of the City of Chicago.

Fifth: That the State of Illinois did not through the Board
of Education of the City of Chicago, or otherwise, at the time
of the alleged injury, have possession, control or management
of the said publie school building, known as the Carter Public
School, nor did it own, operate or maintain the same or any
of its appurtenances; nor was it, the said defendant, under a
duty, at the time of the alleged injury, to keep the said build-
ing or any part thereof in good and safe repair and condition.

Sizth: That if, ns alleged in said declaration, the defend-
ant owned, possessed, controlled, maintained or managed the
said publie schoo! building, it, the said defendant, wag, in so
doing, exercising a governmental function and would not be
liable for the torts of its officers, agonts or employes.

This court realizes that the claimant was seriously and
grievously injured and that his pain and discomfort, agony
of mind and body cannot be measured by dollars, but it is the
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opinion of this court that the State of Illinois is not legally
liable and that this court is without jurisdietion under the Act
of 1917 in making allowance of this case, and it is our belief
that it was-not the inténtion of the legislature to eclothe this
court with extraordinary power to obligate the peoplo of the
State of Illinois in this olnss of cases. The court has ruled
that as a matter of equity and good conscience an allowance
would be made for injuries sustained by employes in the
course of their employment or wards of the state or' othérs
who arve injured through negligence of employes in the various
departments of the State, but if the court drifted further
afield and assumed obligations of municipalities or divisions
of the State, then it would be the opinion of this court, the
State would be burdened with a multitude of obligations far
beyond those considered by the leglslatme in the establish-

ment of this court.
The court would therofore sustain the demurrer of the

defendant and disallow the claim.

(No 720—Claim denled.)
Tioaas D. FirtzGeraL», Claimant, vs, STATE or ILLINOIS, Respondent
Opinion filed May 14, 1924

NON-LIABILAITY OF s-un-—torjdturc of appearance bond ‘I‘hero can be
no legal liability against the State to refund to a surety of moneys paid by
him into court.upon a forfeited recosul:ance

Saxp—conviction of defendant no ground for refund. The fadt that the
defendant was convicted and séhtencéd by the court creates no llablllty or
obligation on behaif of the State to refand to his surety moneys mid by blm

into court upon the forfeiture of the appearance bond. frep

feager oL

THOMAS D FirzorraLp, for. plaimant N
Epwarp J. BRuNDAGE, Attorney General; Gnonon G CD:xow,
Assistant Attorney General, for respondent. - -~ian

Mr, Justice Leron dolivered the opinion of tho- couri:

The declaration in this case was filed by Thomas D, Fxtz-
gerald, claimant, setting forth that he is a resident of Frank-
lin Park, Cook County, Illinois; that Thomas J. Fitzgerald,
son of the claimant, was arrested in the County of DuPago,
Illinois, in the year of 1920 on charges of burglary and lar-
ceny, and that he was convicted, and that on the 13th day of
November, A. D. 1920, was sentenced to the Illinois State
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Reformatory ; and that said defendant prayed an appeal from
the Cirenit Court of DulPage County, and that the defendant,
Thomas J. Fitzgerald, did give a good and. suflicient hond of
One Thousand Dollars ($1000.00) to the People of the State
of Illinois to secure his appcarance from time to time at the
said court, with the United States Fidelity and Guaranty
Company as surety.

It further appears from the declaration filed herein that
Thomas D, Fitzgorald, claimant, and father of said Thomas J.
Fitzgerald, did at that time agree to idemmify the United
States Fidelity and Guaranty Company and save it harmless
from any loss it might sustain by virtue of becoming surety
for his son, Thomas J. I'itzgerald; that in the cirenit conrt of
Dul’age County, Illinois, on the 31st day of December, A. D,
1920, Thomas J. Fitzgerald was called three times and he
failed to appear, and the bond was therefore declared to be
forfeited; that on January 31, A. D. 1921, judgment was
entered against Thomas J. Fitzgerald and the United States
Fidelity and Guaranty Company in the amount of One Thou-
sand Dollars ($1000.00), and exeeution was issued theretor;
that Thomas D. Fitzgerald, father of Thomas J. Fitzgerald,
by his agent, came and in open court, in the circuit court of
DuPage County, Illinois, on the 3rd day of February, A. D.
1921, and did then and there satisfy the said judgment against
said Thomas J. Fitzgerald and the United States Fidelity and
Guaranty Company in the amount of $1000.00.

Thomas J. Iitzgerald, the accused and convieted, was
apprehended in the year 1922, and on the 1st day of I'ebruary,
1923, was taken from the county jail at Wheatfon, Illinois, to
the Illinois State Reformatory at Pontire, Illinois, and there
incarcerated until the 1st day of January, A. D. 1923,

The Attorney General of Illinois files a demurrer to the
declaration herein filed, and as a matter of law said demurrer
is sustained by the court.

The court therefore disallows the claim, as there is no
legal liability against the State of [llinois.
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(No, 728—Claimant awarded $120.90.)

AsteEricany BortLe Comprany, Claimant, vs. State oF ILriNots,

Respondent.
Opinion flled May 14, 1024,

Fraxcnink tax—when award may be made. There being no diepute as
to the facts and law In this case the court recommends an allowance to

claimant of the amount of {ts claim.
Browx, QGepprs, SCHMETTAU & WIiLLIAMS, for claimant,
Epwanp J. Bruxpaag, Attorney General; Georoe C. Drxon,
Assistant Attorney General, for respondent.
Mr. Cuier Jusrice Crarity delivered the opinion of the
court:

This is a claim for the payment of fees to the Secretary
of State by the claimant corporation on the matter of fran-
chise taxes amounting to $120,90. The Attorney General, com-
ing into court, files a consent to an award statmg that the

Attorney Geneml s office had investigated the facts in the case
as they appear of record in the office of the Secretary of State
and he represents to tho court that from such investigation
he finds the facts alleged in said.claim and that the sum of

$120,90 is now due the said ¢laimant.
It is theorefore rocommended by the court that said claim-

ant be allowed the sum of $120.90.

(Na. 733-~Claimant awarded $3,020.00.)

Worrr Manuracrurine CorPoRATION, Claimant, vs. STATE ov ILLi-
No1s, Respondent,
Opinion ﬂled May 14, 1024,

FRANCHISE 'ux—-taf pald under durces will be refunded. Where the tax

assessed is in excess of the amount legally due the State, and is patd ynder
duress and protest, clalmant is entitled to a refund tor the amount ot tho

excens pald.

Monawn, Parntzer & O'DonNELL, for clmmant

Epwagp.JJ. BRunpaag, Attorney General; Grorae C. Dtxox,
Assistant Attorney General, for respondent .

Mr. Cnmer JusticE Cuarity delivered the opinion of the

court:
This is a claim filed by the claimant corporation for

moneys paid to the State under duress and protest as and for
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its franchise tax for the year beginning July 1, 1922, in excess
of the amount legally due to the State under the provisions
of the General Corporation Act. The claimant alleges that
the excess amount paid by them would amount to $3,020.00.

The Atforney General files his statement herein and ad-
mits the facts in this case as they are alleged in the declava-
tion filed by the claimant in this court and consents {o an
award in favor of the claimant in the sum of $3,020.00.

It is therefore recommended by the court that said claim-
ant be allowed the sum of $3,020.00.

A ————

(No. 762—Claimant awarded $232.00.)

GrixNELL CoMPANY, Claimant, vs. STATE oF ILLiNoIs, Respondent,
Opinion filed AMay 14, 1024.

CoNTRACT—wWhen State liablc—supplics furnished, ‘The State is llable for
suppliea furnlshed to the Department of Public Works and Butldings for the
use of the 1llinols State Reformatory.

GriNnNELL Coaprany, for claimant.

Epwanp J. Bruxpaag, Attorney General; Grorar (. Dixox,
Assistant Attorney General, for respondent.

Mr, Justice Leecu delivered the opiniom of the court :

This is a claim filed by Grinnell Company, Inc., in the sum
of $232.00, for material sold and delivered by the elaimant to
the Department of Public Works and Buildings of the State
of Illinois, and for the use of the Illinois State Reformatory
at Pontiac, Illinois, a State institution under the supervision
and control of the said State of Illinois.

This claim has been investigated by the superintendent of
the Division of Purchases and Supplies, Department of Pub-
lic Works and Buildings, of the State of Illinois, and has been
approved by that official.

The Attorney Gencral of Illinois consents to an award in
this case in the sum of $232.00,

The court therefore awards the claimant the sum of $232.00
in settlement of this claim.
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(No. 766—Claimant awarded $1020.00.)

Crty oF PoxTiac, Claimant, vs. STATE or ILLiNo1s, Respondent.
Opinion filled May 14, 192}.

MUNICIPAL CORPORATION—WAen claim in favor of may be allowed. There
being no dispute as to the facts in the case, and no objection made by the
State, the court enters an award in favor of claimant for the amount of

fta claim.

RoserTt M. N1vEN, for claimant. ‘

Ebpwarp J. BeRuxpaae, Attorney General; Georer C. Dixox,
Assistant Attorney General, for respondent.

Mr. Justice Lxeou delivered the opinion of the court:

This is a claim filed by the City of Pontiac, a municipal
corporation, of the State of Illinois, in the sum of $1,020.00,
due to said city from the State of Illinois, as a part of the cost
of operating and maintaining a septic sewerage disposal ‘plant
located near the City of Pontiac and through which all of the
sewage of the Illinois State Reformatory, a State institution,

is disposed of.
The claim has been investigated and approvod by the

Department of Public Welfare. The Attorney (eneral of the
State of Illinois consenis to an award in the above amount,
from February 1, 1922, to June 30, 1923, at the rate of $60.00

per month.
The court therefore awards the claimant the sum of

$1,020.00.

{No. 770—Olaimant awarded $333.75.)

St. Joserit’s Hosprital oF BeLvIDERE, ILL., Claimant, vs. STATE OF
InLiNois, Respondent. :
. Oplnfon Med AMay 14, 1024.

S0OCIAL JUNTICE AND EQUITY—eleemosynary oorporauon-—award may be
made. Where no objection is made by the State, and the clrcumstances of
the case warrant it, the court may recommend an award upon the ﬂound
of social justice and equity.

ALexanpER J. STROM, for claimant.

Epwarp J. BRuNDaaE, Attorney Qeneral; Georce C. Dixox,
Assistant Attorney General, for respondent.

Mr. Curer Justice Cranrity delivered the opinion of the

court:
This is a claim brought by St J oseph ’s Hospital of Balvx-

dere, Illinois, an eleemosynary corporation, organized. under
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the Inws of the State of Illinois, for services rendered one
Rev. Alfred Bruhn, who, together with members of his family,
was hrought to the hospital by a Dr. Hartman of (arden
PPrairvie, Illinois. It appears that the said Alfred Brulin was
driving a Ford automobile on the Grant highway near the
Village of Garden Prairie, loeated in Boone County, Illinois,
on or about September 1, 1923, It further appears that an
army truck under the control of the National Guard unit
drove against the Ford antomobile of the said Rev. Bruhn
and eaused the Rev. Bruhn and members of his family injuries
which they sustained and that the accident was without fault
of the Rev. Bruhn, After the Rev. Bruhn sustained the in-
juries he and his family were tuken fo the hospital, receiving
care and treatment there, wpon which this claim was based.
It further appears that the claim has been referred to Adju-
tant General C. K. Black of Springficld, who referred it {o the
Attorney General of this S{ate.

The Attorney General, coming into court and alleging that
the claim had been thoroughly investigated under the divee-
tion of the adjutant general of the State of Illinois, and as the
result of such investigation, states that the claim is just and
entitled to compensation in the sum of $333.75.

It is therefore recommended by the court that said claim-
ant be allowed the sum of $333.75.

(No. 780-—Claimant awarded $101.00.)
W. D. Doving, Claimant, vs, State or ILLinois, Respondent.
Opinion filed May 14, 1024, .

SERvVICES—when State liable. The State is llable for services rendered
for labor and material furnished for the repalr of its linotype machines in
the printing department of the Illinois 8chool for the Deaf.

W. D. Doyving, for clanimant.

Epwarp J. BrRuxpaar, Attorney Ueneral ; Groroee C. Dixox,
Assistant Attorney (General, for respondent.

Mr. Jusrice LeecH delivered the opinion of the court:

The claimant files his deelaration herein setting forth that
his elaim is based upon labor performed and for material fur-
nished in connection with the overhauling and repairing ot a
linotype machine in the printing department of the Iilinois
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School for the Deaf, in August, 1920, at Jucksonville, Illinois,
the amount of the elaim being for the sum of $101.00.

The Attorney General filed a statement herein consenting
to the award, stating that the investigation made by his office
shows that the facts as alleged in the declaration of the
claimant are true and that the claimant is lawfully entitled to
compensation for services rendered and materials furnished.

The court therefore allows the claim of $101.00.

(No. 182—Claimant awarded $167.38.)

CuNTRAL [LLINOIS PuBLic SERVICE CoMmpAany, Claimant, vs. STATE OF
ILLiNoIs, Respondent,
Opinion fled May 14, 1924
CONTRACT—-when State liadble. The State is liable for electric lights and
waler furnished in armory used by a company of the Illinois National Guard.
CENTRAL ILLINOIs PubLio Service CoMmpaxy for claimant.

Epwaro J. BRu~npacoe, Attorney General; Georae C. Dixox,
Assistant Attorney General, for respondent.

Mr. Justice LercH delivered the opinion of the court:

This is a claim for electric light and water service fur-
nished by the claimant while Company ‘“E’* Fifth Regiment
Illinois Reserve Militia was stationed at Carbondale, Illinois,
and oceupying and using the Armory Hall in said ocity.

The Attorney General flles a statement consenting to the
award and that the claim has been thoroughly investigated
and found to bo true and correct, with the recommendation

that an award be made.
‘The court therefore awards the claimant the sum of

$167.38.

LN
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{No. 6.—Clajim denled.)
GreorGE WoLFE, Claimant, 5. StaTE OF [LLinars, Respondent.
Opinion filed Beptember 16, 1024.

GOVERNMENTAL FUNCTION—&tale not liable for {injuries to inmales 0)
institutions. ‘The Btate In conducting the Illinols 8State Reformatory oxer-
cises n governmental function and is not liable for injuries sustained by an

fnmate thereof.
Sayse—not liable for torts of oficers. ‘The State s not llable for the torts

of its officers or agents.
RuLes oF courT—miust be complied twith. Rula 6 of this Court must

be complied with in all statements of claims against the State.
STATUTE OF LIMITATION—when a defense. ‘The statute of limitations is

a complete defense In this case.
BraNksTEN & IP'rEnMAN, for claimant.

Ilowanp J. Bruxpaar, Attorngy General; Frovp 15, Briv-
TOoN, Assistant Atiorney General, for respondent.

Mr. Justice PaiLuirs delivered the opinion of the comrt:

The clnimant in this case styles himself as ¢‘George Wolfe,
petitioner,’! but in his deelaration he signs and swears to it
as ‘*George /J. Stone.”’

The declaration alleges that he was commitied to the
INinois State Reformatory under the name of George Walfe:
and brimgs this suit for the recovery of $15,000.00 for alleged
injuries sustained while an inmate of said State instifution
under circumstances as follows:

First: That on the 12th day of June, 1912, the scecond day
of his arrival in said institution, the guard on duty at the
doctor’s office of said institution assaulted claimant with a
deadly weapon, being a ‘‘black-jack’’ or billy, with which he
siruck him, elaimant, across the forchead, knocking him un-
conscious.

Second: That on or about September 12, 1912, he was
again assaulted and beaten by a teacher in the school of said

institution.
Third: That about May, 1913, he was again assaulted and

beaten about the face by n guard on duty in the paint shop of
said institution.
Fourth: In August, 1913, with *‘rubber squcegee’’ about
his hands and arms by a guard on duty at the cell house.
Fifth: That he suffered othor wrongs and injuries not

mentioned.
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That all of said injuries were sustained during the first
eighteen months of his stay at said institution.

That, as a result of such injuries he suffered impaired
health, causing insomnia, instability, anemia, depression,
amnesia, general debility, frequent inability to continue at his
occitpation; that these troubles existed after his release on
parole from said institution on June 29, 1915, and continued
after he was drafted into the army, where he was, placed in

modified service, ete. |
He was discharged in 1919, and up to the time of filing his

claim in 1921, his mind was sueh that he had no knowledge
of how to secure or prosecute a claim for redress of said
wrongs, ete.

He files his claim in the sum of Fifteen Thousand Dollars.

The defendant, State of Illinois, demurrs and pleads’ the
Statute of Limitations.

The declaration is a rather vague, loose, dmconnected
statement of what purports to-be the facts, upon which claim-
ant bases his claim, and covering a period of some two. or
three years. He was eventually paroled some time in 1915,
and later was drafted into U. 8. service in the ‘““World’s
War,’”” and discharged therefrom in 1919, he says.

The declaration alleges that during all the time between
the time he clalms he was first assaulted and the date of filing
suit, he was not, in consequence of such injuries so received,
mentally capnble of brmgmg a suit or knowing what his rlghts
really were.

'There is no evidence on file to support his sworn statement,
but, assuming that the fuots are true as alleged, the. clnm:mnt
in our opinion is not entitled to the relief claimed. The cause
of action, if any he had, had ocourred nearly ten years prior
to the filing of the suit in 1921, thus making the olami an
unusually stale one.

Claimant has not complied w:th the rules of the eourt in
his declaration. Rule 6 requires that he shall state in his
declaration whether his claim has been presented to any Stato.
department or Stato ofﬁcer, or to any person, corporatmn or

tribunal, eto. .
It is always nnportant that Bulo 5 should be complied with

in all statements of claims. . .-

The entire circumasatdnces and statement of the case, m
connection with its stalencsaiis not.very satisfactory, and not
looked upon with fayor by the court, : This court has repeat-
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edly held that the State is not liable for the torts of its officers
or agents, and the rale applies in this case.

While the claimant presents a statement that clicits the
s.vmpathv of the court, yet in view of the foregoing conclu-
sions reached by the court, the demurrer will be sustained;
wlule the plea of the Statute of Limitations, properly pleaded,
is sustained, the suit is accordingly dismissed.

{Na. 709—Claim denied.)
Mary O'Brien, Claimant, vs. State or lLrinots, Respondent.

Opinion fited September 16, 1924,

STATUTE OF LIMITATIONS—when a defense, Claimant must file hia claim
within a reasonable time In order that the tax payers may have notice of
whatever Hability, if any, exists against them.

MuUNICIPAL corrorRaTioN—-8tatc not Habdle for negligence of. 'The State
is not liable for an Injury sustained by claimant who by reason of an accumu-
lation of ice and snow upon a sidewalk, fell and was Injured—the sidewalk
being under the contro! of a municipal corporation.

Sasmr—social justice and equity—when court? 1without jurisdiction. In a
clalm of such character the Court of Clalms Act does not confer jurisdiction
upon the Court to allow it under the rule of soclial justice and equity.

Goss & Rooxry, for claimant.

FEpwarp J. Bruxpaagg, Atltorney General; I'rove . Burr-
ToxN, Assistant Attorney General, for respondent.

Mr. Cmer Justick Cranrty delivered the opinion of the
court;

This is a claim filed on ancecount of alleged injury of the
claimant, who slipped and fell on an accumulation of ice and
snow upon the sidewalk at a point along West Jackson boule-
vard in Chicago, Illinois, on the 19th day of January, 1918,

It appears that claimant institufed her suit for damages in
the Circenit Court of Cook County; that said snit was dis-
missed on the ground that said sidewalk was under the con-
trol of the West Park Commissioners.

The claimant filed this claim on June 30, 1922, and it has
been urged by the State that a great deal of fime has clapsed
before the claim was filed in this court, setting up as a conten-
tion .the position of this court as heretofore taken that de-
mands aganinst the State should be filled within a reasonable
time so that the taxpayers may know whatever liability may
be determined against them at the earliest possible moment.
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It is the opinion of this court that independent of the ques-
tion of the Statute of Limitations, that as a matter of law, the
demurrer of the defendant should be sustained and therefore
the same is sustained.

The court is further of the opinion that it has not bheen
heretofore the practice of this court to make an allowance in
a case of this character on the ground of equity or social jus-
tice, and it is further the opinion of the court that under the
Act creating it, it was not intended that the court would have
the power to make awards in a case of this charaeter, and as it
has been held heretofore by this court that in taking jurisdic-
tion of these classes of cases it would open up the way of an
endless number of claims and place an obligation upon the
State and the taxpayers that in the mind of this court was not
intended by the legislature in the Act that brought the court
into being.

Therefore, for the reasons stated, this court is of the
opinion that the State is not liable either as a matter of law
or under the rule of equity and socinl justice. The claim is

therefore disallowed.

(No. 759~Clgimant awarded $498.22.)
PorLEs BANK & Trust COMPANY OF Rockrorp, ILLINOIS, ExECUTOR
EsTaTE oF SArRAlt WINN, Deceased, Claimant, vs. STATE or
ILLiNols, Respondent. '
Opinion filed Beplembder 10, 1024,

INHERITAXCE TAX~—10AEN claimnt entitled to refund—=8ec. 10. There
being no dispute as to the facts, and no objection by the State, the court will

enter an award in lavor of blalmanl.

BEarLy & EABLY, for clmmant

Epwarp J. Bruxbaor, Attorney Gencral; Gronae C. Dixo,
Assistant Attorney General, i’or reépondent

Mr. JusriIcE PHu.mPs dehvared the opinion of tho court:

The Peoples Bank and Trust Company of Rockford, 1ili-

nois, a corporation, was duly appointed exccutor under the
last will and testament of Sarah Ann Winn, who died testate

in Winnebago county, Illinois, November 28, A. 1. 1919. The
entry of an order was made in due time and assessing the
inheritance tax, which was paid by the executor.
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Later on, n re-hearing was shown by the records and other
evidence that the exccutor had paid the State an exeess on said
taxes to the amount of $498.22, and an order made by the
court ordering a refund of said sum erroncously paid.

The Attorney General in writing consents to this and a
claim of £498.22 ig accordingly awarded claimant,

(No. 760—-Claimant awardced $8,664.08 with Interest.)

Lisny B, Hice ef al,, Claimant, 7s. State or liLixows, Respondent.
Opinion Aflcd Scptember {6, 1924,

INHERITANCE TAX—when refund will be made. Sece. 25. Where an in-
herftance tax Is assessed under Sec. 25, Inheritance Tax Law, and is paid,
and afterwards certain contingencies mentioned in the will become oxtin-
guished and the estate becomes vested in the devisce, and the courl in n
proper proceeding reassessed and fixed the tax upon all suecession under the
will: Hcld—claimants are entitled to a refund of the difference between the
amount of the tax pald on the original assessment and the amount fixed on
the reassesament of the tax with intercst at 3%.

Maver, Mever, Avstiriax & Pratr, for elaimant.

Epwarp J. Brunxbpaar, Attorney General ; Gronrar (¢, Dixox,
Assistant Attorney (eneral, for respondent.

Mr. Justice PmirLuirs delivered the opinion of the court:

The petitioners, Libly B, Hill, Watson B. Hill and Jean
Patterson Hill, who are rospectively the widow, son and
daughter of Watson Hill, late of Cook county, Illinois, de-
ceased, represent that said Watson Hill died a resident of
Clucago in sanid Cook county, May 17, 1913, leaving a last
will and testament, dated Apr:l 27, 1910 and a codicil thereto
dated February G, 1912, which were (luly admitted to probate
in said county of Cook June o7, 1913; that in and by said will
the Northern Trust Company was nppomted exceutor thercof,
and said ostate was by him duly administered, declared settled
and the execeutor dlschm'ged Mareh 12, 1915.

On October 30, 1913, the county court fixed the total in-
heritance taxes upon all suceessions under said will at the
aggregate sum of fourteen thousand two hundred forty-five
dollars and seventy-cight cents ($14,245.78), pulsmmt to
which order the exceutor paid the county treasurver of said
county the sum of thirteen thousand five hundred {hirty-
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three and 49/100 dollars ($13,533.49) being the amount so
found due after the deduetion of the statutory 6%.

By the 36th clause in his said will the teatator directed that
in the event all the aforesaid petitioners should die before
the expiration of the term of ten years after his death, leav-
ing no issue of a deceased child of his living at the time of the
death of the last survivor of said petitioner, then and in that
event the residue of the trust estate should be divided, trans-
ferred and delivered as follows: one-fourth to the testator’s
sister, Emily Hill; if she were not living then to her heirs at
law ; one-fourth thereof to testator’s niece, Mattie H. Wright,
and if she were not living then to her heirs at. law; one-fourth .
thercof to Jennie 8. Walts, sister of the petitioner, Libby B.
Hill, and if said Jenny 8. Walts were not living, then to her
heirs at Iaw and the romaining one-fourth to DéPauw uni-
versity of Greencastle, Indiana.

This was all that part of the will that is material in the
issues of this case. That in fixing and assessing the inherit-
ance taxes at the said sum of $14,245.78 one-lialf of the re-
mainder of the entire estate of the deceased, snh]ect fo certain
equitable estates by said will devised for the terr of ten
years after the death of said decedent, was taxed at the rate
of 4 per cent and the othér-half of such remainder was taxed
at the rate of 6 per eont, by reason of the aforesaid contingent
devices made under the 36th clause of said will and pur-
suant to the provnsions of section 25 of the Inheritance Tax
Laws of this State in force July 1, 1909, and at the highest
possible rate thereunder, upon the assumption that the con-
tingeney speclﬁed in the 36th clause would oceur, namely that
the petitioners would alldie before the expiration, of the
term of ten years after the death of the testator leaving
no issue of a deceased child of the testator living at the time
of the death of the last survivor of the three petitioners. The
petitioners aforesaid did and have survived beyond the term
of ten years after the death of the testator, hence all the afore-

said contmgoneles mentioned in said clause 36, contemﬁl’ated
in and by the original appraisement and nsseasment o{] in-
heritance taxes herein have become and are now extlngms ed;
and under said clause 36 in the will, wherein certain estates
were subject only to the life estate ‘of said Emily Hill'in a
certain parcel of real estateitherein deseribed, and on  May
17, 1923, each of the three petitioners bewme,dnd--are:-now
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seized and possessed of the one-third part of the residuary
estate of the testator, and are entitled to enjoy the same free
from any contingeney.

Un October 3, 1923, the county court of C'ook connty, with
the consent and approval of the Attorney General of this
State, re-assessed and fixed the total inheritance taxes upon
all the successions under the said will at the aggregate sum of
$5,:230.96.

F'rom the evidence on file the three petitioners, Libby B,
Hill, Watson B. Hill and Jean Patterson Hill, are entitled to
a refund of $8,5G4.08, on computation as follows:

Original tax .......iciitvierrcennns Cesesssnsotasoncnssonrrannse $14.245.78
Less 6 statutory discount ..., ... . ...ttt itnesenecennnns 7T12.20

Net tax LRE B I N B N L I I B B R BN B I T I B R B R NI I R S I I I T I R R R L] 313.533.‘"'
On re-assessment less %, ............. e s er et sae sttt “$ 4.069.41

Amountofrefund due petitioners .......ccovveevvrnensceisreess. $ 85604.08

Accordingly an award is made to said petitioner in said
sum of $8,664.08, with 3 per cent interest per annum from
November 10, A. D, 1913,

(No. 771—Claimant awarded $3,673.15.)

DoNaALD S. BoynNTON ¢t al.,, EXECUTORS OF TiE ESTATE OF CIIARLES

T'. Bovxton, Deceased, Claimant, ws. STATE oF lLLINOIS,
Respondent.
Opinion filed Scptember 16, 1024,

INMERITANCE TAX—tchen refund may be madce—modification of order.
Where an Inheritance tax has been assessed and is pald, and afterwards upon
proper proceeding, the county court modifles its order and allows a deduc-
tion of the amount of a claim against the estate, which through nan oversight
or {nadvertence, wus not taken into consideration in the original assessment
of the tax, claimant will he entitled to a refund of the difference hetween
the amount of the tix paid under the original order und the anmount found
due under the order of the court ns modified.

ISveErETT Lo MiLLakn, for elaimant.

Kowanrp J. Bruxpaar, Attorney Generanl; Qrorae (U, Dixox,
Assistant Attorney General, for respondent.

M. JusTtice PuiLries delivered the opinion of the court:

Charles I\ Boynton of Lake County, Illinois, died
February 27, 1923, leaving a last will and testament, and
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clnimants were appointed and qualified exeentors of said will
and testament.

In August, 1923, the county Judge of Lake County entered
an order fixing the mhentance tax in said cstate at $32,045.04
and the same was paid. This was based upon a valuatlon of
the estate at $1,006,065.85, and the total deduetions were found
to be $262,025.73, leaving a fair value of the appraisable
property to be $744,040.12, and an order was entered fixing the
tax at said last named sum. At the time of the death of de-
ceased he was guarantor on a demand note of $85,000.00
executed by C. D. Caldwell, payable to the order of the Conti-
nental and Commercial Trust and Savings Bank of Chicago,
dated January 24, 1921. That $42,600.00 of said note was a
primary liability of the decedent, which was paid in duc
course of admintstration by eclaimants, but by inadvertence
was not taken into consideration when credits or charges
against the estate were deducted as herctofore stated. A
petition was later filed by the claimants in the county court
showing the facts and the original order was modified order-
ing a deduction of the last named amount, and a total tax of
$28,371.89 in place of the tax as originally fixed. This makes
an over-payment by claimants of $3,673.156 which claimants
contend should be refunded to them. The Attorney Gencral
states that he has investigated the facts and evidence, finds
them to be true and consents to an award for the atﬂount
claimed. From the statement of the facts, supported by
proper cvidence and consent of the Attorney. Genernl, the
court awards the sum of $3, 673 15 payuble to the clmmnnts
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(No. 778—Claimant awarded $9156.20 with Interest.)

ANNA M. Morris, EXECUTRIX oF THE EsTaTE oF LEWwWIs MoORRis,
Deceased, Claimant, vs, StaTe or ILLiNots, Respondent,

Opinfon filed September 16, 1024,

INHERITANCE TAX—when claimant cntitlcd to refund. Scc. 23. Where
an inheritance tax has been assessed, and paid, under Section 26, Inheritance
Tax Law, and upon the extinguishmont of all contingenecies and conditions
contemplated in the original appraisement and assessment of the tax, the tax
is re-assessed, clalmant is entitled to a refund of the differenco between the
amount of the tax originally assessed and the amount of the tax found to be
due upon the re-angessment, with interest at 3%.

JuLius STERN, for claimant.

Ipwanrp J. Brunxpaor, Attorney Genoral; Gronar (. Dixox,
Assistant Attorney General, for respondent.

Mr. JusTtice PraiLrLirs delivered the opinion of the court:

Claimanis, Lottie Nath, Rose Nath Dresser, Kathryvna Nath
Greenblatt and Bernard Nath, petition for a refund of $915.20
with inferest thercon at the rate of 3% per annum from the
24th day of May, 1921, and represent to the court that lLouis
Nath, a resident of Cook County, Illinois, died in Chicago on
November 27, 1920, leaving a last will and testament which
was duly admitted to probate January 3, 1921,

After providing for the payment of his debts, said
decedent in and by sccond clause of his will devised and
bequeathed unto Foreman Bros. Banking Company, a cor-
poration of 1llinois, all the rest, residue and remainder of his
estate in trust to hold and contirol the same upon certain
trusts, purposes and conditions as in said will set forth; and
in and by the tenth clause of the said will the testator pro-
vided that when his youngest surviving child should reach the
age of twentiy-five years the trust should terminate and the
trustee should distribute all the property then in its hands
and not previously paid or distributed to his widow, Lottic
Nath, or to certain legateces as provided in said will, to Kath-
ryn Greenblatt, Rose Nath (now Rose Nath Dresser) and
Bernard Nath in equal paris, share and share alike. T.ottic
Nath is the widow and Kathryn Nath Greenblatt, Rose Nath
Dresser and Bernard Nath are respectively the daughters
and son of the decedent.

On April 19th, 1921, an order of record was made by the
judge of the county court, based on the appraisement, fixing
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the cash value of the successions, interests, estates, legacies,
transfers, gifts and property which the parties interested
under the will were entitled to receive by reason of the death
of the said decedent, and fixed the amount of tax to ‘which
same was liable at the total sum of $2,199.13.

Pursuant to said order fixing the amount of the inheri-
tance tax, Foreman Bros. Banking Company, as executor of
the said last will of said Louis Nath, deceased, paid to the
county treasurer the sum of $21,088.18, being the amount in
full of such taxes after deduction of the statutory 5% discount,
and on March 27, 1922, final report was made by the executor,
the estate declared closed and the executor discharged.

On February 23, 1923, Bernard Nath, the youngest sur-
viving child of the testator became 25 years of age; and on
that date the said claimants, Rose Nath Dresser, Kathryn
Nath Greenblatt and Bernard Nath, became and now, are each
seized and possessed of an equal undivided one-third (1/3)
part of the residuc of, the said trust estate and entitled to
enjoy the same free from any. c¢ontingencies whatever, and
subject only to the dower interest of the widow, Lottie Nath.

By reason of: the -sirvival of the }Petitiqherh (the claim-
ants) beyond the date when ?,é,rnard ath reached: the age of
25 years; and by reason of the termination.of th'e“aai'd;trtist
and the extinguishment of all contingencies and ¢onditions
contemplated in and by the original appraisement and assess-
ment of inheritance tixes, the said claimants under and by
virtue of said Section 25 of the Revenue Act became and were
entitled to a reassessment of the inheritance taxes assessed
against the various persons taking under the said will; and
thereupon the 25th day of March, 1924, by proper order re-
asseasing all inheritance taxes in said estate, which reduced
the tax to 1,235.77.

By reason of such entry of said last order, the amount of
said inheritance taxes which should be paid is $1235.77, less
5%, the statutory distbunt, making a total sum which ‘prop-
erly should be paid of $1178.08. - o

The original amount of inheritance paid to the county
treasurer as aforesaid was $2089.18. This leaves due olaim-
ant the sum of $915.20 with interest as claimed. SRR

It is therefore o¥dered that the claimant recovér from the
defendant, State of Illinois, the said sum of $915.20. with 3%
interest thereon per annum- from the 24th day.of May, A. D.

1921. : . . ‘:r{'?_l?'- A

.
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(No. 783—Claimant awarded $350.15.)

Ax~xa M. Morris, Execvutrix Estate oF LEwis Mogris, Deceased,
Claimant, s, STaTE oF ILLINois, Respondent.
Opinton filed September 16, 1024,

Ivurritaxce rax—when elaimant entitled to refund. Where an inher.
itance tax has been fixed, and paid, and an appeal is taken from the order of
the county judge and upon a hearing thereon the tax is re-assessed and re-
duced, claimant is entitled to a refund of the difference between the anmount
of the tax paid and the amount found due upon the re-assessment on appeal.

Junius StenN, for claimant.

Epwanrp J. Brunnaaok, Attorneyv General; Groner €. Dixox,
Assistant Attorney General, for respondent.

Mr. JusTice Puinrirs delivered the opinion of the court:

The claimant, Anna M. Morris, executrix of last will and
testament of Louis Morris, deceased, on petition to county
judge of Cook County, had the inheritance tax fixed, amount-
ing {0 $3215.59, less the usual statutory 5% discount, allowed,
making a net tax of $3054.81, which she paid to the Statec.

An appeal was regularly presented from such order to the
county court, which upon a hearing, re-assessed and fixed
amount to be paid to be $2847.01, less 5%, leaving $2704.66,
which findings show that claimant erroncously paid to the
defendant $350.15, which amount the Attorney Qeneral admits

is just and should be refunded.
The court accordingly awards claimant the sum of $350.15.

(No. 788—Claimant awarded $2,000.49 with interest.)
CONTINENTAL TRUST AND SavinGs Bank, Executok oF Tie Last
WiLL AND TESTAMENT or MARGARET Truk Braxn, Claimant,
s, STLTE oF lLLiNors, Respondent.,
Opinion filed September 16, 1024,

INHERITANE TAX—when refund awarded. When an inherftance tax has

been assessed aivd paid. and an appeal is taken to the county court, and upon
a hearing therecoy, ths (ax is reassessed and reduced, elnlmant s entitled an
refund of the difference between the amount of the tax pald, and the amount

found due upon appeal.

RoserT D. ELpER, for claimant,

Epwarp J. Brusxpaor, Atiorney General; Gronar: (. Dixox
Assistant Attorney General, for respondent.

Mr. JusTtice PuiLLirs delivered the opinion of the court:

This is a claim for refund of inheritance taxes. The claim-
ant, the Continental and Commercial Trust and Savings
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Bank, a corporation of the State of Illinois, was duly ap-
pointed exccutor of the estate of Margaret True, who died
testate October 29, 1919, and her will was admitted to probate
in the Probate Court of Cook County, Illinois, December 13,
1919,

On 24th day of April, 1920, an order was entered fixing
the inheritance tax at $40,088.84, which was paid by the
executor, less a discount of 6%, to-wit, the sum of $2004 44,
leaving a net payment of $38,084.40 so paid

On May 10th, 1920, a petition was filed in the county court
praying an appeal from the final order fixing tax above set
forth. A hearing was had thercon March 26, 1924, and ter-
minated in the county court entering an order fixing the tax
at $37,973.59 and that 5% should be deducted therefrom so
that the net amount of tax going to the State would be $36,-
074.91.

The claimant therefore claims the difference between the
said amount of $38,084.40 s0 paid and the sum of $36,074.91,
to-wit, $2009.49, with 3% interest per annum thereon from
April 27, 1920.

All the necessary proof in support of said claim is pro-
duced and the Attorney General states that he has duly inves-
tigated the claim and consents to its allowance.

The court accordingly awards the claimant the sum of
$2,009.49 with interest to be computed thereon from April 27,

1920.

(No. 803—Claimant awarded $176.00.)

CexTRAL IuLinois PusLic Service Company, Claimant, ys, STATE o¥
IrLino1s, Respondent.

Opinion glcd SBeptembdér 18, 1924,

CoxTRAUT—10REn Rtate liabdble—swilching cars. ‘The Btlate s lhi'ble under
its contract for switching cars to its SBtate Institutions, aithough: the tunds
for such purposes are exhausted _

Frep L. Smmnn, for olmmant. . ‘

Epwanp J. BRUNDAGE, Attorney (leneral; Gxonm; C Drx_ov,
Assistant Attorney. General, for respondont | A

Mr. JusTIicE PriLLIPS dehvered the opinion ot tho cqm't

The Central Illinois Public Service Company, a.corpora-
tion, under the laws of Illinois, prosecutes this claim for a
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recovery of $175.00 alleged to be due it for services performed
by it for the State.

The facts, as disclosed by the evidence, show that during
the months of October and November, 1918, claimant switched
certain cars from the Illinois Central R. R. track at Anna,
Illinois, to the Anna State Hospital, in accordance with a
written contract with the State, which contract is on file in
evidence in this cause, and that the claimant’s total claim for
said service is $175.00. The funds of the Anna hospital for
such purposes were exhausted and no funds were available
to pay same, nor for any bills of like character prior to 1921.

C. H. Anderson has O.K.’d the bill and the Attorney Gen-
eral recommends its allowance as claimed. The ecvidence
sustains the claim and claimant is accordingly awarded the

said sum of $175.00.

{No. 804—Claimant awarded $203.46 with interest.)

FirsT TRUST & SAVINGS BANK AS EXECUTOR AND TRUSTEE USNDER
TiHE LAsT WIiILL AxD TeEsSTAMENT ofF ANTHONY 1. REeen.
Deceased Claimant, vs. STATE oF ILLINOIS, Respondent.

Opinion filed Scptember 10, 19024,

INHERITANCE TAX—when refund may be awardced—S8cce, 2: Where an
inheritance tax has been assessed against an estate at the highest rate
possible under Sec. 206, Inheritance Tax Law, and is paid, and afterwards a
contingency happens whereby the estate {s transferred to persons taxuable at
a less rate, and upon a petition being filed praying for the re-assessment of
the tax it appeared that the state was not subject to a tax: FHeld, claimant
entitled to a refund of the tax pald.

Moses, RosentuaL & KExxepy, for claimant.

Iipwanp J. BRunbpagg, Attorney General ; Geonor €. Dixox,
Assistant Attorney (eneral, for respondent.

Mr. JusTice PHiLLIPs delivered the opinion of the court:

First Trust & Savings Bank, a corporation of Chicago,
1llinois, as executor and trustee under the last will and tes-
tament of Anthony I. Reed, deceased, brings this suit for a
refund of inheritance taxes, and alleges in its declaration that
an inheritance tax was assessed against the said estate by the
county court of Cook county, Illinois, in the sum of $185.92,
that the said tax was assessed at the highest possible rate, in
accordance with the provisions of Section 25 of the 1llinois



First Tr. & SAav. BANK v. STATE OoF ILLINOIS. . 31

Inheritance Tax act; that on May 20, 1920, claimant, as
executor and trustee, paid to the county collector of said
county the amount of said tax, together with interest at the
rate of six (6) per cent per annum thereon, from the date of
the death of said deceased to the date of payment, or a total
of $203.46; that thereafter a contingency happened whereby
the assets of said estate were transferred to persons taxable
at a rate less than the rate imposed by the county court in
arriving at the tax assessed as above indicated and set forth;
that by reason of said contingency, the said estate beoame, and
is subject to no inheritance tax.

On June 19, 1924, the claimant filed a petition in the county
court aforesaxd askmg for a re-assessment of the tax in said
estate, and an order was accordmgly entered on said date,
re- assessing the inheritance tax in said estate, and finding the
estate subject to no inheritance tax; that the following peisons
are entitled to such refund: Robert B. Reed, Ernest C. Reed,
Elbert E. Reed, Hazel Robingon (formerly Hazel Reed) . and '
Harold M. Reed the children and heirs at law of paid decedent,
and beneﬁmanes of the trust created by the last will and-tes-
tament of said decedent. . It is clear from the reading of the
copy of the mu .and testament filed, and the findings and
orders of the ‘county court of Cook county that the claimant
is entitled a refund of amount claimed with mterest as
claimed.

The Attornay Geperal filed clemurrer, and also his consent
in writing that claim be allowed as prayed for by elaimant.

The court accordingly overrules demurrer and. awards the

olmmant the sum: of $203. 46
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{(No. 807—Claimant awarded $130.34 with interest.)

Linaax Co EsEery, Execerrix, Claimant, vs. StaTi or [LLiNoIs,
Respondent.

Opinton filed Scptemboer 18, 1024,

INHERITANCE TAN—when refund may be made—&8ce, 25, Where an in-
heritance tax has been assessod under Section 25, Inherftance Tax l.aw, and
Is paid, and upon the happening of certain contingencies oxpressed in the
will, a petition was flled praying for the re-nssessment of the tax, and upon
a hearing thereon the tax s assessed at a less rate, claimant {8 entitled to n
refund of the difference between the amount of the tax pnid and the amount
found due upcn the re-assessment,

SoxxexscuriN, BEerkson, Lauvrmaxy & Levissox, for
claimant.

Epwanp J. Bruxnaag, Allorney General; Geonok C. Dixox,
Assistant Attorney General, for respondent.

Mur. JusTice Puinuirs delivered the opinion of the court:

This is for elaim for refund of inheritance tax erroncously
paid to the State of Illinois. Willinm R. Emery died March
13, 1919, leaving a last will and testament with codicil thereto,
which were admitied to probate in Cook County, Illinois.

The petitioner is the widow of said deceased. In an order
duly entered of record by the county judge September 19,
1919, fixing amount of inheritance tax to be paid at $1304.20,
being the amount less 5% discount allowed by statute, July
21, 1920, the estate was declared closed and exccutrix dis-
charged.

On account of the happenings of certain contingencies
expressed in the will, a copy of which is filed as evidence in
the case, under Section 25 of Revenue act, the claimant he-
came entitled {o a re-nssessmont of the inheritance taxes.
Thercupon June 17, 1924, the claimant filed her petition in said
county conrt of Cook County, praying for a re-nssessment in
accordance with the statute in such case made and provided;
and an order was made re-assessing said inheritance fax at
$1235.64 less the 5% discount allowed by statute, which
equaled $1173.86. The amount of tax actually paid therefore
was $1304.20. It is therefore clear that the claimant isx en-
titled to a refund of $130.34, with interest thercon from Sep-
tember 19, 1919, at 3% per annum,.

The claimant is accordingly awarded the sum of %130.34
with 3% thercon per annum from September 19, 1919,



StTrAUSS ¢. STATE OF ILLINOIS. 33

{No. 805—Clalmant awarded $3,148.74 with iInterest.)

Gustave C. Strauss, EXEcuTOrR OF THE ESTATE OF Louls STERN,
Deceased, Claimant, vs, STATE oF ILriNois, Respondent,

Opinion filed Beptembder 10, 1924,

[xuemiTANCE TAX—1woAen claimant entilled to refund for overpayment,
Where it clearly appears that an {nheritance tax has been erroneously
assessed, and {s pald, claimant will be entitled to a refund of the overpayment.

StrIN, MavEr & Davip, for claimant.

Kowarp J. BRunpaog, Attorney General; Gronae C. DixoN,
Arsgistant Attorney General, for respondent.

Mr. JusTtice Leeon delivered the opinion of the court:

The declaration in this case shows that the plaintiff, Gus-
tave C. Strauss, executor in the estate of Louis Stern, de-
censed, a resident of Chicago, Cook County, Illinois, died
testate, leaving a last will and testament dated the 27th day
of October, 1921, that thereafter Gustave C. Strauss filed his
petition in the probatc acourt of Cook County, praying that
the last will and testament of Louis Stern be admitted to pro-
bate and that letters testamontary in the estate ‘of Louis
Stern, deceased, be igsned to the p plaintiff, Gustave,C. Strauss,
that thereafter on March 14, 1922 the said last will and testa-
ment duly admitted to probate in the probate court of Gook
County, Illinois, and letters testamentary were duly 1ssued
by said court to said plaintiff, .

The plaintiff alleges that on or about January 24, 1922 the
Honorable Kdmund K. Jarecki, judge of the county, court of
Cook county, appointéd an appraiser to conduct an appraise-
ment and to assess and fix the fair market value of the prop-
erty appraisable by reason of the death of said Louis:Stern
and to fix the tax thereon under the inheritance tax laws.of the
State of Illinois; that the appraiser afterwards .came into
court and presented his appraisement and an order was en-
tered by said court finding that the fair market value of the
estate or interest of Mathilda Stern, widow, be fixed at
$40,147.36 and that the taxable cash value of said interest be
assessed at $20,147.36, and that the inheritance tax for which
snid estate or interest of Mathilda Stern is liable, be fixed at
$402.95, that the said order further finds that the fair market
value of the estate or interest of Alfred Friedlich, grow-
ing out of the said estate of Louis Stern, deceased be
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assessed at $77,086.65 and the taxable eash value of said inter-
est be assessed at £76,9806.65, and that the inheritance tax for
which said estate or interest of Alfred Friedlich is liable be
fixed at $9,917.86 making a total amount of inheritance tax due
the State of Illinois from said estate of Louis Stern of
$10,320.81.

The plaintiff further avers that the sum of $10,320.81 fixed
by the county court of Cook County as the inheritance taxes
due the State of Illinois from the estate of Louis Stern, de-
ceased, was and is erroncous in that the said tax was predi-
cated upon the fact that the securities representing the sum
of $26,740.00 as set forth in said declaration is a part of the
estate of Louis Stern, deceased, that in truth and in fact was
due the State of Illinois from the assets or interest growing
out of the estate of l.ouis Stern, deccased, as inheritance
taxes, only the sum of $7,171.07; that the payment by the
plaintiff to the State of Illinois of the said sum of $10,320.81
was an erroneous over-payment of inheritance taxes to the
State of Illinois to the extent of $3,149,74.

The Attorney General of the State of Illinois, in behalf of
the State, files his eonsent in writing to an award and says
that the clmm as set forth in the declaration filed in this cause
has been given thorough investigation by tho Attorney
General.

The Attorney General finds that the facts in this case are
as alleged in said declaration.

The Attorney General further finds that the claimant is
entitled to a refund in the sum of $3149.74 with interest
thereon at the rate of 3% from May 21, 1923, and he accord-
ingly hereby consents to an award in favor of the elaimant for
said sum.

It is therefore ordered by the court that said elaimant be
allowed an award in the sum of $3,149.74 with interest therecon
at 3% from May 21, 1923,
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(No. 22—Claimant awarded $30.50.)

BLaxe Grover, Claimant, vs. STATE or ILLINOIS, Respondent.
Opinfon fled Beptember 17, 1924,

SERvVICes-—when claim for, allowed. Where services have been falthfully
performed, in good faith, under belief that compensation will be paid theretor,
the court will enter an award in favor of claimant for such services,

BLAKE Groveg, for claimant.

Epwarp J. Brunpaag, Attorney General; Froyp E. Brir-
ToN, Assistant Attorney General, for respondent. :

Mr, Caier Justice Crarity delivered the opinion of the

court:

This is a claim filed to recover Thirty Dollars and Fifty
Cents ($30.50) for services rendered to the State for issuing
122 crow foot bar licenses for the Division of Fish and Game
of the Department of Agriculture of the State of Illinois,
from November 21, 1920, until November 21, 1921, collecting
from the several hceneaa the total sum of $305 00,

It appears from the record that the claimant received no
compensation for this service, either directly on indirectly.

It is further, however, the opinion of the court that as a
matter of law that the claimant could not recover, but it is
the opinion of the court that the claimant performed the
service faithfully and made return of the funds collected by
him without making any deduction for his services, in good
faith and with the belief that he would be compensated.

Therefore, it is the opinion of the court that under. these
circumstances and from evidence offered in open court that
as a matter of equity and good conscience this claim should
be allowed, and it is recommended that the elaimant be

allowed the sum: of $30 50.
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(No. 795—Clalmant awarded $12.68.)

WoreLp Buok Conmpraxy, Claimant, s, STATE oF lLLixors, Respondent.
Opinion filed Seplember 17, 1024,

PAYMENT—~moneys poaid by wmistake of fact may be refunded.  Where
moneys have been pald to a State Institution under a mistake of fact it may
be refunded.

WonLp Boox Compaxy, for claimant.

Epwarp J. BRuNpage, Attorney General ; Geonor (. Iixox,
Assistant Attorney General, for respondent.

Mr. Justice Leecn delivered the opinion of the court:

This is a elaim filed amounting to the sum of $12.58. "I'he
declaration shows that during July, 1923, the World Book
Company received a remittance of $12.58 from the lllinois
State Normal University, warrant number 39870, that the
claimant had the impression that this amount was to he
applied on the account of the University of Illinois, and that
both institutions were one and the same.

The claimant discovered the error and wrote to the 1llinois
Normal University, Normal, Illinois, requesting that a dupli-
cate be issued, that the president of said institution informed
the claimant that since the order had been returned to the
State Auditor instead of the university, another appropria-
tion would have to be made from the school funds, which they
could not afford.

The Attorney General filed a demurrer, which as a matter
of law will be sustained by the court.

The Attorney UGeneral also filed his consent to an award
stating that the Attorney General has made a thorough inves-
tigation into the meorits of this claim, that it appears that in
July, 1923, as a result of voucher issued by the official of the
State Normal University, warrant number 39870 for the sum
.of $12.568 was issued to the claimant, that subsequently
through a mistake in the office of the claimant, the said war-
rant was returned to the Auditor of Public Accounts.

Through error this amount was deposited to the Revenue
funds of the State and said money is not now available tor
payment of this claim.

The Attorney Genoral therefore consents to an award in
this case in favor of the claimant in the sum of $12.58.

The Court therefore recommends an award in the sum of

€12.58,
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(No. 802—Claimant awarded $21,698.08.)

WasHingToNn Porter 11 Anxp Freperick C. Portier, EXECUTORS OF
tHE EstaTE o WASHINGTON PORTER, Deceased, Claimant, ws.

State oF leLinots, Respondent,
Opinion flled September 17, 1024.

INHERITANCE TAX—wwhen refund for overpayment will be made. Where
an Inheritance tax has been fixed by the county judge, and is pald, and
an appeal 18 taken to the county court where upon hearing thereon the
county court fnds that the tax pald §s more than the State Ias entitled to
recelve, claimant is entitled to a refund of the difference between the amount
of the tax pafd under the original order of the county judge and the amount

found due by the county court upon appeal. .
WiLson, MclIuvaing, Hare & TrMpPLETON, for claimant.

Epwarp J. BRuNDAGE, Attorney General; Geonce C. Dixox,
Assistant Attorney (eneral, for respondent. ,

Mr. Justice PHiuLIps delivered the opinion of the court:

The claimants, Washington Porter I and Frederick C.
Porter, executors of the estaté of Washington Porter, ¢liim
a refund of inhoritance tax erroneously paid on an‘erronéous
original order entered by the county judge of the cminty court
of Cook county, Illinoisa.

Washington Porter died June 24, 1922, leavmg a laat will
and testament. 'The claimants were duly appomted exgeutors
of such will and testament, and as such duly qualified and are
acting as such executors. Thoreafter proper proceedmgs
wore had in such court and the county judge in' December,
1922, entered an.order fixing amount of inheritance tax at
68, 611 .78 which was paid. On appeal in due time the county
court modified the order so entered and found and fixed the
actual amount to be paid at $43,483.11, bemg amouut to be

paid after deducting the 5% discount
From this it appears that the executors erroneously paid

more than was due the Btate to-wit: The differénce béfiween
$65,181.19 and $43,483.11 equals. $21,608.08. - The: Attorney
(Jeneral files a written consent to tho allowaiice ‘of . sanid’ dif-
ference above mentioned, and that 8% should. be pdid as
alleged in declaration. The evidence supports the clanmants’

élaim,
It is therefore the order of the court that elalmants be

awarded the sum of $21,698.08.
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(No. 822—Claimant awarded $212.00.)
I£. M. Kouwreg, Claimant, o's. StaTi: oF ILLiNots, Respondent,
Opinton filed September 17, 1024,

RESPONDEAT SUPERIOR—sialc not liable under doctrine of. The State {8
not liable for injuries sustained by its employees while in the performance

of their duty.
SOCIAL JUSBTICE AND EQUITY—award may be made to State cemployee.

While there may be no legal llability against the State for injuries sustained
by its employees while In the discharge of their duty, yet as a matter of
equity and good conscience, an award may be made to such employeec to
reimburse him for moneys expended by him {n effecting a cure of his injury.

IE. M. KonwLer, for claimant.

Epwanp J. Bruxpacr, Attorney General; Gronrar ('. Dixox,
Assistant Attorney General, for respondent.

Mr. Justice Leecu delivered the opinion of the court:

The eclaimant, F. M. Kohler, files his declaration herein,
setting forth that the defendant was on the 22nd day of Sep-
tember, 1923, employing cortain automobile investigators,
whose duties were to enforce the State automobile laws. Such
investigators were supplied with motoreycles with side car
attachment for the purpose of patroling the highways.

The claimant further states that on the 22nd day of Sep-
tember, 1923, and for {wo years previous thereio he was
employed by the State of Illinois as automobile investigator,
and while in the performance of his duty was riding a motor-
eyele with . M. Fellows, also an investigator, who was in the
side car attachment, proceeding north of the State highway
out of Chatham, Illinois, and pursuing a violator of the auto-
mobile law, and motoreycle left the road at a sharp turn and
tore info a fence. As a result of the compact, the clanimant
struck a heavy 4” by 4” cross picce, flush with the lower part
of his face, causing severe bruises and the dislocating of all
his upper and lower teeth, except his rear molars.

"Tho claimant received mediecal attention from a doctor in
Chatham, and then was able to proceed to Springfield, where
he was attonded at St. John's Hospital by Dr. (1. W. Stabben
and Dr. George Carruthers.

The claimant further states that he returned to his home
and received treatment by Dr. E. E, Hoffa, a dentist, of Terre

Haute, Indiana,
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The claimant makes no claim for personal injury and pain
and suffering or loss of pay, but presents a statement for
$212.00 for dental work done by Dr. E. E. Hoffa, which
amount has been paid in full by the claimant.

The Attorney General files a demurrer, which, as a matter

of law, is sustained by the court.
The evidence shows that the claimant was badly bruised

about the face and lost a great number of his front teeth,
while all his upper and lower teeth, except the rear molars,

were knocked loose.
While the State would not be liable under the law, still the

court believes, as a matter of equity and good conscience, the
claimant should be allowed the sum which he expénded for
dental sorvices, he having made no other claim. -

It is therefore considered by the. court that the elaimant

be awarded the sum of $212.00.

(No. 8328—Claimant awarded $66.50.)

Dixon WaATER Company, Claimant, vs. STATE oF ILLINOIS,
Respondent.

Opinion filed Septembder 17, 1924,

GOVERNMENTAL FUNCTION—glate not liable for negligence of its employees
The State In conducting the State Colony for Epileptics at Dixon, exercises a
government function and is not liable tor the negligence of its employees

therein.
REIMBURBEMENT—when oward may bc made. While the Btate is not

liable for the negligence of Its employees, yet an award may be made to
claimant to reimburse him for damage occasioned by the negligenco ot {ta

employee.
Hexny C. WARrNER, for claimant.

Epwaro J. BRUNDAGE, Attorney General; Georok C. Dxxon,
Assistant Attorney General, for reapondont ‘

Myr. JusTIOE L!BOH delivered the opinion of the court.

The declaration in this case states that the Dixon Water
Company, of Dixon, Tlliriois, a cofporation, complains to the
State of Illinois that on, to-wit, the 22nd day of Seg émber,
A. D. 1923, an automobile traek belonging to the Btate of
Illinois and used in and about the conduct of the State Colony
for Epileptics at Dixon, Illinois, was being operated inione
of the streets of Dixon, Illinois, near the corner of Fifth atreot
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and Depot avenue: that said automoebile truck was then and
there being operated by an employee of the State of Illinois:
that said automobile truck then and there heing operated by
said employee was so enrelessly operated that one of the
hydrants at the interseetion of Fifth street and Depot avenue
in said city was damaged and broken and a large gqunantity of
water was necessarily wasted and it beeame and was neces-
sary for the Dixon Water Company to replace said hydrant
which was broken and shut off the water from the water
mains bhelonging to the claimant in that vieinity in order to
install a new hydrant in the place of the hydrant which was
broken.

The claimant further alleges that the fair market value
of the new hydrant so installed was the sum of $57.50 and
that said claimant was compelled to employ two men for one
day to install said new hydrant, and that said men were paid
the sum of $9.00 for services performed by them.

The Attorney General filed a demnrrer, whieh, ns a1 matter
of law, is sustained by the court.

The Attorney General also filed his consent to an award,
stating that the ease had been thoronghly investig:ted under
the direction of the direetor of public welfare, that such inves-
tigation showed the faets are clearly set forth in the declara-
tion.

The Attorney General therefore consents to an award in
this case in favor of the claimant in the sum of $66.50).

The court therofore makes an award to said claimant in
the sum of $66.50.

(No. 20—Claim denied.)
THE STEEL FABRICATING CoOrrorATION, Claimant, vs. STATE or ILLi-
Nois, Respondent.
Opinion filed December 18, 1024,

FraxaI8E TAX—tohen court with jurlsdiction. The court is without
Jurisdiction to review the tax levying power of the Secretary of State.

Tur Steen Fasricarixg CorporaTion, for claimant.

Epwarp J. Bruxpace, Attorney General; Frove 1. Buir-
ToN, Assistant Attorney General, for respondent.

Mr. CHier Justice Cranity delivered the opinion of the

court:
This is a claim filed by the Steel Fabrieating Corporation
to recover the sum of $200.00 claimed to be erroncously paid
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to the office of the Secretary of State. The said tax of $200.00
was paid as alleged by claimant to cover a period over which

it is claimed that a tax had already been paid.
It is the opinion of this court that the claim is withc_mt

legal foundation, as under the circumstances an affirmative
action by this court would be in the nature of a review of the
tax levying power of the office of the Secretary of State, and
therefore this court is further of the opinion that this court
is without jurisdiction as a matter of law, and there being
nothing in the case where the rule of equity and social justice
could be invoked, it is ordered that said claim ‘be disallowed. .

(No. 704—Clajm denied.)
WiLLiay Dawson, Claimant, vs. STATE oF ILLiNoIs, Respondent.

Opinion filed D¢cembder 18, 1524,

MuxNiCIPAL CORPORATION—ntol lwable for negligence of employees thercof.
The State I8 not llable for injuries sustained by claimant caused by the neg-
ligence of an employee of a municipal corporation, even though such

corporation may be a sub-agency of the Statle.

A. L. WiLriaass, for claimant.

Epwarp J. Brunpaag, Attorney General; Froyp E. Brir-
ToN, Assistant Attorney General, for respondent. .

Mr. Carer JustioE Crarrry delivered the opmion of the

court:

This is a claim filed by William Dawson, who operated a
delivery wagon, and while driving said wagon at Thirty-third
and State streets, Chicago, was struck by a motor {ruck
alleged to be the. property and oporated by the South Park

Commissioners of Chicago. -
The State of Illinois, appearing and filing their demurrer,

which, according to previous decisions in cases of this ¢har-
ineter ﬁlod in this court heretofore, is.sustained, as the court
has repeated in former opinions there is no legal linbility in
this class of cases. One of the chief reasons heretofore
assigned, that in. opening the gates for obligation  in- such
remote subdivisions of the State on the ground of equity or
social justice, would impose a burden upon the' taxpayors of
the State of Illinois that was not contemplated, in the opinion
of this court, when the act creating the court was made a law

by the legislature. - . :
This court therefore disallows the claim. Ly
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(No. 768—Claimant awarded $3000.00.)
Mary L. MartiN, Claimant, s, State or ILLiNois, Respondent.
Opinion filed December 18, 1924.

RESPONDEST SUPERIOR—1chen State not Tiable. The State is not liable for
injurfes sustained by fts employees while fn the discharge of their duty.

SOCIAL JUSTICE AND EQUITY—w0hen awdrd may be made, While no legal
liability exists against the State for injuries sustalned by its employees while
in the pertormance of their duty, but under the peculiar circumstances of the
case, the court may enter an award in favor of claimant as an act of socinl
justice and equity.

Jonx J. ReEvE, for claimant.

Enpwarp J. Bruxbaag, Attorney General; Grorar €. Dixox,
Assistant Attorney General, for respondent.

Mr. Justice Lercn delivered the opinion of the court:

The claimant, Mary L. Maxtin, files her declaration hervein
selting forth that she was, on the 19th day of September,
1922, employed as a teacher in the State School for the Deaf
at Jacksonville, Illinois; that she had been an employee of
said State School for the Deaf for the term of approximately
thirty-five years, as a teacher; that in the month of Septem-
ber, 1922, while in the discharge of her duties as such teacher,
she slipped and fell on the floor of the school room, which
floor had been recently oiled; the result of such fall being the
breaking of the right hip; that her salary amounted to the
sum of $2000.00 per year.

Claimant further siates that she was treated for said
injury by Dr. F. A. Norris and Dr. Edward Bowe; that on
account of and by reason of said accident her goeneral health
" was broken down and she has never been able, and never will
be able, to return to her former duties.

The Attorney General of Illinois has filed a demurrer to
said declaration, which, as n matter of law, will be sustained.
The Attorney General also files a statement satting forth that
the claimant’s statements are borne out by the depositions
filed horein. The Attorney Geoneral, in his statement, says
that if the court in its diseretion should decide that this is a
proper case in which to allow an award because of equity and
social justice, then in that event the Attorney General sug-
gests that the facts are so clearly disclosed by the record
herein that the court can readily apply thereto the provisions



MARTIN v. STATE OF ILLINOIS. 43

of the Workmen's Compensation Act and make an award in
accordance therewith.

The evidence shows that said claimant, Mary L. Martin,
is 62 vears of age; that she was an employee of the State of
Illinois as a teacher in the School for the Deaf for 44 years
and five months prior to her injury and that at the time of
the injury she was receiving the sum of $2000.00 as her annual
salary; that she received surgical treatment from Dr. Frank
A. Norris, medical treatment from Dr. Edward Bowe and
osteopathic treatments from Dr. J. A. Strother; that the
physicians’ and hospital bills amounted to the sum of
$1,028.00; that the injury to claimant had left hoer quite lame
and that she could walk very little without support and tired
quickly; that she has not been.able to return‘to her former
occupation and perhaps never will be. :

It has been repeatedly held by this court that the doctrine
of respondedt superior does not apply to the State and the
State is not liable for injuries sustained by its employees
while in the discharge of their duties. Still the State of
Illinois in this case recognizes the valuable and long service
rendered to it '.bx,,tl’ijb ,glg‘i_’?mnt; that she has given: the best
years of her, Jife to the services of the State; that she has paid
oui a large sum ¢f money for medical and hospital service

and has lost one year salary. | o

The court belﬂw'és that this is a case of great merit, and
in equity and good conséience, and in the interest of social
welfare and justice, it 'is 'thé opinion of the court that the
claimant be and she 1§ thetrefore dwarded the sum of $3,000.00.
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(No. 773—Claim den{ed.)
Grokae Erwis, Claimant, o5, STATE oF luLiNois, Respondent.
Opinion flicd Decembcer 18, 1023,

LICENRE FEES—when refund il not be made. Claimant is not entitled
to a refund of a license fee paid to a Deparument of State under a mistuke of
law.

SaMme—moncys paid under mistake of law cannotl be recovered. Moneys
paid voiuntarily under a mistake of law cannot be recovered.

J. HarveEy RosinLarp, for claimant.

Eowarp J. Brunvaar, Attorney General ; Geonur C. Dixox,
Assistant Attorney Ueneral, for respondent.

Mr. Cmigr-Jusrtice Cramiry delivered the opinion of the
court:

This is a claim filed to vecover the sum of $34.00 alleged to
he an erroncous payment made to procure license for oper-
ation of a truck in such manner that it did not come under
the Statute requiring the amount paid as alleged.

The Attorney General comes and files ohjeetions to the
allowance of said elaim on the ground that this court conld
not and would not allow claims based upon mistakes in the
payment of fees to the various departments of the State.

This court in reviewing the facts as appears from the
records in the ense, is of the opinion that there is no redress
upon the claim filed as a matter of law, and it is further the
opinion of the court that there is nothing in the record that
would permit the court to make a refund as n matter of
equity and good conscience, such as is contemplated by the
legislature in ereating this court. T'herefore the court heing
without remedy in the premises, denies said claim,
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{No. 805—Claimant awarded $243.00.)

Missovrt StaTE LL1FE Insuvraxce Co., Claimant, vs. StaTte OF TLr:-

Nois, Respondent.
Opinion fled December 18, 1124,
INSURANCE TAX—t0Aen may be refunded. Where there is an overpayment

of the amount due the State for privilege tax which was erroneously
assessed, a refund of the overpayment may be awarded.

Browx~, Hay & Steruexns, for elaimant.

Iowarp J. BRUNDAGE, Attorney General; Georae C. DIXON,
Assistant Attorney General, for respondcnt

Mr. JusTice LeecH delivered the opinion of the court:

The declaration of the Missouri State Life Insurance Com-
pany, claimant, filed in this ecourt, sets forth the following:

That the Missouri State Life Insurance Company is an
insurance company organized and existing under-and by
virtue of the laws of thoe Stato of Missouri with its principal
office at 15th and Locust streets, St. Louis, Missouri; (that
under provisions of section one of ‘an act in relation to the
taxation of non-resident corporations doing: an.insutrance
business in this State, in force July 1, 1919, cach non-resident
insurance company was required to pay 2 per centum on
the gross amount of premiums received' by them during the
preceding calendar year on contracts covering risks within
the State of Illinoid after dedueting the amount returned to
holders of policies on risks within the State as dividends,
paid in cash or applied in reduction of preminms; that under
section two of said act it is provided that if the laws of an-
other state require of insurance companies authorized under
the laws of this State and doing business in such other state
liconse fces on a basis of rate which will produce amounts
greater than would be produced by the application of .the
basis provided for herein and by any other laws of this State,
then in every such case insurance companies of such state
shall be required to pay for such privilege on the same basis
as is imposed by the laws of this Stateé upon similar insurance
companies organized under the laws of this State; that prior
to March, 1932, the State of Missouri did not allow deductions
from gross premiums of dividends allowed policy holders but
that beginning at said time and allowing the same on taxes for
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business done during the year 1921 the insurance depart-
ment of said Stafe of Missouri allowed said deductions to be
made from the gross premiums as is shown by letter attached
hereto from Wilbur . Maring, Jr., Chief Clerk of the Insur-
ance Department of the State of Missouri; that on February
17, 1922, this claimant filed its privilege tax statement with
the Department of Trade and Commerce of the State of ili-
nois as shown by exhibits hereto marked ¢“Claimant’s Exlibit
I1'; that on, to-wit, May 16, 1922, this claimant reccived state-
ment of privilege taxes from said Department of Commerce
as shown by exhibit 111 attached hereto and made a part
hereof, which said sum was paid by check in the sum of
$14,193.48, mailed by the claimant on June 8, 1922, received
by the Department of Trade and Commerce on July 12, 1922,
that of the items shown in said privilege tax statement under
paragraph four as dividends paid in eash or in reduction of
premiums, amounting to $28,643.12, the sum of $16,485.12 was
dividends paid in cash and $12,1568.00 was dividends applied
in reduction of premiums and on said sum of $12,158.00 said
Dopartment of Trade and Commerce erroneously assessed
2 per cent taxes as shown by letter from said department
dated April 19, 1923, and attached hercto and marked
“Claimant Exhibit IV, , ,

The claimant therefore asks for a refund of 2 per cent of
$12,158.00, or $243.00 by rcason of said over payment.

The Attorney General files a demurrer to said declaration
which, as a matter of law will be sustained by the court.

The evidence in this case clearly shows that the claimant
erroncously paid the State of Illinois the sum of $243.00
which under the law claimant was not required to do. The
Attorney General filesx a statement consenting to the award
and states that the Superintendent of Insurance of the De-
partment of Trade and Commerce has recommended that said
claim be allowed. We thorefore find that there is due the
claimant the sum of $243.00 which sum is hereby awarded
said claimant.
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(No. 4—Claim denled.)
RosriNs INCORPORATED, Claimant, ©'s. STATE OF ILLINOIS, R,espond%:nt.
' Opinion filcd Janxary 28, 1825, -
Fisu AXD oaME-—g{atle not liadble for confiscating when, The Btaie fs not

liable for an unauthorized and unlawful act of its agents in the conflscation of

unlawful fish.
AGENTE or 8TATE—tale not bound by admissions of. Agents -of the State

cannot by casual admissions admit away the rights of the State.
Bamr—staote not liadle when. The Btate fs not liable for the torts of its

agents or oMmcers.
Davip B. Gaxn, for claimant.

Epwarp J. Bruxbaoe, Attorney General; Froyp H. Brir-
roN, Assistant Attorney (Jeneral, for respondent.

Mr. JusTioe PuiLures delivered the opinion of the court :

The claimant in this case is an Illinois corporation, with
its main office at Chlicago, engaged in the business of puying,
storing and selling fish, etc., alleges in its declaration that in
July, 1920, plaintiff was the consignee for a large ainount of
fish shipped to it by various companies from Eriean, Ontario,
Canada, and the shipments amounted to about four thousand
pounds of Lake Hrie ciscoes (fish). e e

That eaid fish shipped were packed in boxds properly
labeled and tagged as ‘‘ciscoes,’’ and that the siaid fish on
being inspected ‘by the diily auithorized agent of the Depart-
ment of Agricultiire of the Statu of Illinois, Division of Fish
and Game, were d¢onfiscated by such agents or officers of the
State on the ground that they Were undersized white fish, pro-
hibited urider Section 23 of :thé then existing Fikh and Game
Act (Hurd’s Revised Statutes; 1919, Chap. 58, Par. 23). |

It is claimed that the \?gjlniii ‘of the fish so cpﬁﬁs}iﬂtgg'yns
$514.00 and ssks judgment of tho dourt for that amount, -,

The defendant filed general domurrer, and evidénce was
taken as if general issue were filled. The State offers no evi-
dence and contends that tho State is not liable, on the ground
that if this was an unaunthorized and unlawful confiscation of
lawful fishi, it constituted a tort of the agent of the State
directing the confiscation; that this claim is an action for the
damages on account of such tort; and that the State is not

liable for such tort, and cites in support of its contention the
caso of Gibbon v. U. 'S’., 8 Wall 268: ¢‘No government has
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over held itself liable to individuals for the misfeasance,
laches, or unauthorized exereise of power by its officers and
agents whom it employs, ete.”’ -

Also, that same rule applies in this State. In Mincar v.
State Board of dgriculture, where it is said that, ‘‘If, as we
held, the State Bonrd of Agriculture is an ageuncy of the State
in the exercise of its government functions, it is not linble
under the common law for injuries claimed to have been
sustnined as a result of its negligence,?’ ete., and for reasons
agreed and supported by such citations the State maintains
that the demurrer should be sustained. The evidence is c¢lear
and rather voluminous to the effeef that no white fish at all
were in the shipment so confiscated; and it is shown that a
certain officer of agrienlture department admitted that per-
haps the confiseation was a mistake.

If the agents made the mistake ns contended they were
trespassers and guilty of a tort. The State is not liable in
sitch cases for the torts of its agents or any official of the
State, has been repeatedly held by this court, the Stale court
and the U. S, Snprmne Court.

On personal inzpection by the court, it has been ascer-
tained that the claimants never have brought this matter to
the attention of the ‘*‘*Game and Fish Dopartment.”’

It is contended that one of the State’s agents admitied,
after the confiseation of the fish, that the State had perhaps
made a mistake. Such statemeont, if made by an agent after
the occurrence, was not proper to be given in evidence and
does not bind the State. Agents of the State cannot by casual
admissions ndmit away the rights of the State.

The agents in the confiscation of the fish are presumed to
have acted intelligently and without undue haste. 1If their
conduct in the confiscation of the property was a trespass, the
aggrioved parties had another remedy than the one at bar,
The demurrer will be sustained and case dismissed.
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(No. 26— Claimant awarded $411.44.)
Wirriam Bauki, et al., Claimant, vs. STATE oF ILLiNoIs, Respondent.
Opinion filed January 28, 1025,

CoxTRAirm—10hen Btate liable for supplics. Where claimant purthases for-
maldehyde at the request of the Department ot Agriculture to use in the
elimination of “Black Flag” from wheat in an infected district, the funds

of the Department to use for that purpose being exhausted, claimant s
entitied to be reimbursed by the State for the purchase price.

BuvrroN & BurtoN, for claimant.

Enpwarp J. BRunpacr, Attorney General; Georoe C. Dxxox,
Assistant Attorney General, for respondent :

Mr. JusTtice PiiLuirs delivered the opinion of the court:

This claim is brought by William Balke and fwenty-nine
farmers of Madison county, Illinois, for the recovery of the
respective amounts claimed to be due them respectlvely from
defendant for formaldehyde furnished by them in the year
1922 at the request of the State. The facts in the declaration
are fully proven and not denied by the State and are as fol-
lows: In 1921 the Department of Agriculture of Illinois
quarantined the territory embracing the farms of claimants
and burnt their wheat straw and bought formaldehyde and
tmated their wheat therewith in the same year. In the year
1922 complainants were compelled by order of said institution
to use formaldehyde again on their wheat; and requested that
they buy and use same and the State would pay for same, as
this department had exhausted its funds. Claimants bought
and used the formaldehyde and used same as directed by the
State to eliminate ‘“Black Flag’’ from the wheat in the in-
fested distriet and now claim the amounts following their
respective names, which clmms we hereby award to them as

follows:

Claimants. ' Awards,
WIHAM Balke coovvpvnieeneereionerecieennunenens $ 6.05
Robert Bonenstelhl ........c.co00versee N .24
Q. Brockmeyer .. ....ccceeccevoenstosrscasssncnsss 21.60
Oharles Beusking .....vcovovvsqserccsseriossseeses. . 65.28
Louts Friedman ................ R RETETE PP 6.50
nenrymlreido...'......‘..' ...... Ceeeetenebe e 10,25
Charles Hydron ....... ceeevevevnnces seseseraennns 50.38
Hoenry JORAND ...iveiveitreonnsvsvreccaonasnsns veees 13,48

4.45

hed Kﬂll[ns'-...)-‘-,o.....o-...o....j,i-..............
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Claimanis. Awards,
MaC Kellar ..o it i ittt et s tarnteaseaneeronna 14.00
Henry Krus8 .. .. ...ttt eennnentntncnnes e s, 4.2H
H, C. Landwehrmeier .......... .0t titinetnsncans 18.924-5.50
F, langreder ............ St eeerieaetase i nanrenana 3.95
wm. Manck ... i et e cteaasats i tean s 4.40
Charles Mlecamp ..... beetesenen Ceteeses et et nans 8.16
Wm. McCormick ............ 17.23
Phil Morrison ........... v et et atessanenanenr e 16.256
Charles Rathert .......cccienervirecnnnesnsannness - 6.4
Mrs, Sepmeyer (full nume not in evidence) ........ 11.10
J.ouis Soechtig & SON. .. ... iiiiicnnintscannns e seas 4.8D
W. B, Sponeman ... ... . cieivrirevnenrrnsns Cer e 13.0b6
John Wateek ................. 23.24
Nick Werner ............. et ettt eeat et e 4.40
JoJ. Willeredt ........ccivinennne Gt et atataeatanns .o 4.86
Theodore Wille .......... Cenrens Cereresens errseaan 10.66
Julus WHe .. ittt ittt rrorsssarancssssensaosas 8.06
Freg Zallcek ........ ... i iiiiiiianann cebsenans 6.25
H.B. Koeller ............ I, sr e 60.38
Fred Straub ....... erarerceerar e cesana 50.38
Total ........... M er et rerrarses e tatesntan et $411.44

(No. 706—Claimant awarded $2096.10.)

GreEAT AMERICAN INsUrRaANCE CoMmpany, Claimant, vs. STATE OF
ILrLiNors, Respondent.

Opinion filed Junuary 28, INZi.

INSURANCE TAX—tohen oward may be made for tax pald Ly mistake.
Where claimant has pald to the State its privilege tax, and the amount of
tax to a municipal corporation for the benefit of its organized fire department
is not deducted through mistake or inadvertence claimaut, {8 entitled to an
award for the amount of the tax paid to the municipal corporation.

Bartrs, Hioks & FoLoxig, for claimant.

Evwarp J. Brunbpaag, Attorney General; Frovn . Burr-
Tox, Assistant Attorney (eneral, for respondent.

Mr. Justice PuiLrirs delivered the opinion of the court:

‘This is a suit brought by Great American Insurance (‘om-
pany, a corporation, of New York, to recover from the State
of Illinois the sum of $2,096.10, which it claims was by mistake
and inadvertence overpaid to the State for privilege of doing
an insurance business in the State of Illinois. The evidence is
stipulated in writing and is in substance as follows:
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1. About September 29, 1919, the Director of Trade and
Commerce of Illinois demanded of the claimant $9002.36 as a
prn ilege tax for the year commencmg July 1, 1919, and erd-
ing June 30, 1920, under provision of the act rolatmg to texa-

tion of foreign insurance compames
2. The gross amount of premiums in this State during

that year received by claimant was $891,204.15. ’
3. The 2% privilege tax on such gross amount of pre-
minms was $17,824.08. The statute of Illinois directs that
from the tax thus computed shall be deducted the amount
paid by the corporatlon for benefit of organized. fire depart-

ments.
4. The clalmant submltted for the mspec{ion of the
d that.ycar

Director of Trade and Commerce tax receipts’ pa!
for the benefit of organized fire departments in Illinois in the
amount of $8821.72, and upon said director’s demand -paid
tha State of Illmois the difference or balance of, $9,Q02 36 as

its 4aid anaual’ rnwlego tax, o

‘5. The c hghn tln;ougl} ents Ingram_ n q Irqr;i}, pau]
the City o ? qn_Pprox ums redeived.:. qn qcpount o‘s’
agents in outl ug d strfctp for tho benefits of ﬂxg Organiza
fire department’o eago $744,27, which paym nt WAS.

about Angust 16 19],8 nd. Fl)y mnstake and ina \(:] pncmthzs
tax receipt was not submzﬂgd to the Director of Tradg.and

Commercg and was not. mclnded in the deduction abova men:

tioned. _
6. About June 1920 the Dxreot of Trade. a d Co érce
of Illinois dé nded o olaimant 10,343 36 as l})rw ﬂf tax

for year ¢ 9119 Jiufiy 1,1 20, ending June 30, 19 1, pnde:

the provmions of d gw._, o Fugs
The: gl‘OSp q nt of remgums in thls Sfaf urmg

that. ‘year robolve ﬁlmgﬂf as $060,206.88,. 3!,’ o

: '.6 >+ "guch. gross amaunt o
mu:if]pat wn% b X ﬁ i' : g agjpggflt t%tbg uaedq;v“: 4 oh b Agme
as that collpcted: ip- ereto Vs Lt s :

9. The 931' ‘Hir ‘: 93;1&30&9 for {he mspechon ol tﬁ ’ s
"Directoi '6f Trads and’ Cpmn)eree tax roceipts pald that year -

for the benefit of organized fire departments in Nlinpls in the -
amount of $8860,78, .nd upon sajd director’s demand paid the -

balanco of the. $10 843 30 as its annua! privilege. tax., -
1; m and Lerch pald the. it '

on geooﬁnt of sfdh* hté
g dl"Béno t’df oi‘gm‘lized fire departm ihits

in ontly‘ing dla ot
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01’ Chicago $673.54, which payment was made about August
22, 1919, and by mistake and inadvertence this tax lewl])t was
not suhmxtted to the director and was not included in the
deduction mentioned.

11. About June 235, 1921, there was llkew:se demanded
$17,674.25 privilege tax for year ending June 30, 1922, under
same law.

12, The gross amount received that year was $1,489,5677.54.

13. The 2% on that amount was $29,791.65, to be deducted
for purposes as aforesaid.

14. Claimant submitted to the said director tax receiptis
of the amounts paid that year for benefit of organized fire de-
partments in Tllinois $12,117,30 and on demand paid the State
the difference or balance of $17,874.25 as its privilege tax for
said year.

15. The claimant, through its said agents, pnid the City
of Chiecago on premiums collected on account agents in outly-
ing distriets for hencfit of organized fire departments in the
city of Chicago $678.29, which payment was made about Sep-
tember 10, 1920, and h) mistake and inadvertence this tax
receipt was not submitted to the Director of Trade and Com-
merce and was not included in the deduction mentioned.

16. The Attorney General and (he Director of Trade and
Commerce each acknowledge that they have inspected the
receipts received by claimant from the cities and villages as
fire department tax, and that same are genunine and for the
three years mentioned and for the respective amounts named
aforesaid. That they have examined the three receipts run-
ning to Ingram and Lerch as aforesaid from the Clity of (hi-
cago, and none of them are included in said deductious.

Copies of all these reeecipts are filed herein. From the
evidence so stipulated herein, and on the admissions of the
Attorney General and the Director of Trade and Commerce
in writing of the facts alleged by elaimant, it is very evident
that the claimant is entitled to a refund as follows :

Ye” 1920 ---------------------- T EE R R R R R ’ 7‘4‘27
YEBE IB8L. s v vt ttnenerioneecesnasnansanasasonsss 673.64
Year 1922....... R LR LR PR PP 678.29

b 1+ € ) $2006.10

and the court so finds. An award for refund of taxes was
made in a similar case cited by counsel for elnimant—the
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case of American Eagle Fire Insurance Company v. State of
Ulinois, No. 37 C. of C., Sept. Term, 1922, which 18 in pomt,

and reported in Vol. 4, p. 231, C. of C.
We accordingly award the claimant the sum of $2,098.10

PR

(No. 154—-cmmant a*arded $2,683. 94 with intei-obt.)‘

, Fmsr TrusT & Sawmc:s BANK Exscurox orF THE ESTATE‘OI Ronzn‘r
E. IsymonD, Deomed Clalmant vs. Swvrz OF It.r.moxs, Rospohd-

'\"I.' ,

ent.
Oplum ﬁted January 28 19245,

hnnrnxcn rn-when rchmd made under 8ev. 27 Wl; ax), nhar-
ttarice tax hias beeh undér chtlon 26, lnherltaqeo I‘-ﬁv a ihq
tax pald, and afterwards the oatité i » Propér proceéding, - 6
and re-assessod and the amount of the tax reduced, claimant is jntluet‘l fo a
refund of the difference between the amount of the tax paid on the original
assessment and the amount nxod on the re-aumment of the ux wuh interest

thereon at 3¢%.
Jupan, Wn.mnn, Womr & Reionmany, for clnimaut

‘ Epwarp J. Bnummoz, Attornov General Gsonon O Dlxox
Assistant Attorney General. for respondent

Mr, JusTIiCE PHILLIPS dohvered the opinion of the court

" First Trust and Savings Bank (a corporation 'aé éxécﬁtor
of and undor the last will and testamont of Robe: t ¥, Tuitiond,

decedsed, complainant bripi: this shit to recovor rtain
mhentanca taxes, clmmed t due- it on a rov-asaessme and

re-appraisement in. ‘the said estate. - TSR 2
The executor. duly qualified as such: in smd estate and is
still acting and is the trustee of and under the will for Julia
Hill,. Oscar E. Ientond,  Henry.:A. Ismond, Hazxel Iamond
White and Hazel Kathryn White, for whose benefit this re-
fund is asked. Thq‘ d,ooumenq ry,widence filed herein i gery
complote and “ample . proof of. every 'material allegation. in
‘complainant’s. petition, mid wa'so Hind.” Under the: first g
enteved by dounty - jidge, ‘cliirhént “pnid inheritance,’ gt
under protest in, themnm of #6,684 55, ,laas the atatntont

equals $6,350.38..::: ' . e

- %

'!31"‘.,

Later, from’ the happenmg of gvonts as alleged in declara:

tion, it becdine. pxdper - ]mdél*i,ﬂie:law to- re:amiraiw and: re-
assess the inkieritance taxes.in the estate,; and the proper o den

was :procured by nlai'nmnt fmm the scounty court'of

J

er- ‘

PR
A | TS
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County, Illinois, reducing the amount of inheritance taxes that
actunlly should have been paid to $3867.39 and showing by
finding an order of the county court that claimant was entitled
to a refund of $2682.94,

The Attorney General confesses in his plea the facts
alleged in bill and consents to an award in favor of claimant,
and against the State of Illinois in the said sum of $2682.94,
with interest thereon at the rate of 3% per annum from
November 6, 1911, the date of the payment of the taxes to the
present {ime, as provided under Section 25 of ‘“‘Act to tax
gifts, legacies, inheritances, transfers, ete.”’

We accordingly award claimants, as such trustee under the
will, the said sum of $2,682.94, with 3% interest thercon from
November 6, 1911, to the date of this award.

(No, 783—Claimant awarded $1938.20 with interest.)

CArriE EisENSTAEDT, EXEcuTRIX UNDER LAST WILL AND TESTAMENT
or LeoroLp EisenstaepT, Deceased, Claimant, vs. STATE oF ILLI-
Nois, Respondent,

Opinlon fAled January 28, 1024,

INUERITANCE TAX—~—tohen refund made, Sce. 25. Where it appears that an
inheritance tax has been assessed and paid, and afterwards it {8 shown that
the apprajsers overlooked a codicil to the will and by a mistake the tax was
assessed upon the basls of successions through certain clauses of the will
instead of the codicil, and upon proper proceedings in the county court the
tax was re-assessed, under Sec. 25, Inherftance Tax Law, and the tax reduced:
Held—Claimant entitied to a refund of the difference between the amount
of the tax paid and the amount found due upon the re-assesament of the tax
by the county court.

SONNENSCHEIN, BErksox, LaurMany & Levinsox, for claim-
ant,

Epwanp J. BRunnagg, Attorney General; Gronor C. Dixox,
Assistant Attorney General, for respondent.

Mr. JusTice PriLLirs delivered the opinion of the court:

Carrie Eisonstaedt, executrix under the last will and festa-
ment of Leopold Eisenstaedt, deceased, filos this claim to
recover an award as refund in the sum of %1,938.20,

The facts in the ease are that Loopold Eisenstacdt, a resi-
dent of the City of Chieago, Cook County, Illinois, died in
Chicago May 14, 1923, leaving a last will and testament dated
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Jarinary 8, 1903, with & codicil thereto attached ‘dated Mdy 21,
1912, which said last will and testament and ch_icil’-yié't‘e‘dtily
approved and admitted to reeord in the probate eonrt of Cook
County, Illinois, June 11, 1923, and letters testamentary were
duly issued to petitioner as executrix and by an.order duly
entered of record in the connty conrt of said connty Noyem-
ber 15, 1923; inheritance tax appraisement 'Waz;!dhey approved
and the cash value of the successions, interests, 'o_gtdt{hﬁ"jega-
cies, transfers, gifts and p_x:q%)p:ty‘_wh_ich the partiés Interasted
under the said will were éntitléd fo receive by reason of the
death of the decedent and fixeéd the amount of: taxes to which
the same tvas liable at the total sum of $3,399.05, .@%.".ﬁ?ﬂ‘
tioner, as execntrix as aforeésaid, paid the sum of '$3,229.10 in

full of the inheritance. taxes assessed; being the. full: amount

thereof of $3,399.04.1ess the discount-of 5% allowed by: statute
for the pnyment of said taxes, within six months from: the
date of the death of decedent, - - .., .. st d
The appraiser in fixing “the inheritance tax overlooked
aaid codicil and:by‘s mistaké-of faot assessed the'tax upoi the
basis of guccession througly the sedond and third" claves of
said . will, instead; of through the said codieil; and ‘asséssed
Carrie Efsenstaedf, widow, npon the vale of hor. widow s
awar "t!'.t.!tl-‘thﬁ"ﬁ’fé}_gb o ‘a 114 estato in the romaining’ agsets
and asstaded COFFle Misanitaedt aa (rusiso spgh fho_Sali
remdjnder 6f ‘the estate’ as: though trustee, for the use: an
O Didi of Hbpried BE dbsodont, 1. (T Ha oA
By reason of the geid mistake, the petitiones,;under Sec-
tion 25 of the Jevanug ac .ﬁqa@m atitiod to aTepaseasment
of thie inheritance {axes as aforesaid snd.upon the 19th day of
May, 1924, a p%ht oner secured an order .throygh,the:said

county court x q}_‘gﬁé}p&ef ;i._:;ax.?a, and; by r_ep%' eﬂ)fgﬁn;ﬁ
ich’ gho

.

of said. ordey. the apount’ of ;inheritance taxes 1
be,ngidl) 1he ol
low‘e 'by "?‘)?UJ.?
of | 1,296 0.5 it R NESE g e - v oo Bleipiad 2
' fPhe amount.of inharitance. taxiactually: paid to'thoicbiity
treasuret. of Cook: County. byipetitionet was $3,220.10; and £ho
claimant; by, xeagon of theireduotion of: said taxes, bésamne en-
titled to a refund of $1,938.20, together with interest from: No:
vember 14, 1923 at. the rate of 3% per.apnumi .« il vl
.o all of thib the Attorney General consents and-agrées:to
an award in the som:claimed. i -~ i SR " T R

imang. in $1,358,84,. 1ess the 5% disgountial-’
glo; ma _ﬁgf"";EOf#J¢faum.xvm9h shopld.be:paid
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1t is therefore the order of the court that the claimant be
awarded the sum of $1,938.20, togoether with interest thereon
at the rate of 3% per annum from November 14, 1923,

No. 846—Claimant awarded $322.78 with Interest.)

FroreNCE E. HortoN, EXEcUuTRIX OF LAST WILL AND TESTAMENT OF
Frank L. HorTON, Deceased, Claimant, @s. STATE or ILLINOIS,

Respondent.
Opinfon fllcd January 28, 1925,

INHERITANCE TAX—refund under Bec. 25—when made. Where an {in-
heritance tax has been assessed and paid under Section 25, of Inheritance Tax
Law, expectant upon the happening of a contingency which doesa not happen,
and upon a re-assessment of the tax, in a proper proceeding, a lessor tax s
found to be due the Biate, claimant is entitled to a refund of the difference
" between the amount of the tax paid, and the amount found to be due upon
the re-assesament.

ALBErT and Henry VEEDER, for claimant. -

Epwarp J. Brunbpaag, Attorney General; Georee C. Dixon,
Assistant Attorney General, for respondent.

Mr. Jusrice PriLuirs delivered the opinion of the court:

This is a suit brought by Florence E. Horton, executrix of
the last will and testament of Frank L. Horton, deceased, to
recover from the State $323.78 as refund of inheritance taxes
Isutlictl under Secction 25 of the inheritance tax laws of this

ate.

The claimant is the widow of said deceased, a legatee and
exccutrix of the last will of said decedent, who died a resident
of Swansen, in the Stato of Massachusetts, on the 8th day of
February, A. D. 1923.

On August 1, 1923, the county judge of Cook County,
Illinois, entered an order assecssing the taxable proporty liable
for payment of inheritance tax in Illinois and belonging to the
estate of said deceased, and fixed the inhoritance taxes then
to be paid in the sum of $2,199.02, which, loss 5%, equals
$109.95, and making $2089.07 actually paid August 4, 1923, to
the county treasuror of said Cook County. It was paid on the
assumption that claimant, the widow, would die within one
year,

She still survives, and after the expiration of one year it
was lawful and proper for the claimant to make proper appli-
cation to the county judgo to have the property re-appraised
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and the inheritance taxes re-assessed. Accordingly, on Sep-
tember 19, 1924, the county court of Cook County had the
property re-apprmsed and found the inheritance:taxes due to
be $1859.25, as shown by copy of the record of said drder filed
herein. et
The said mheritance taxea, $1859.25 less $92 06" (bemg the
5% statutory discount if paid in six months) equals $1766.29,
which, deducted from the amount paid, equals $322.78,: amount
due petltloner The petitioner computes the. .amount: due
to be $323.78, which is evidently a clerical error, as will appear
by her ﬁgures The Attorney: (leneral admits: the lnabxlity .of
the.State in the said enwm of $822.78.. . RESETIaT I
The court accordingly awards claimant the smn of *322;78,

with 8% interest per annum froini thp 4th day of August; A. D
1923, the date of the payment of the taxes by claimant. -

" (No su—onumm: nwudod sus 9. ) L
Oak Park Tnusr AND SAywcs Bmxx Exncumx o,r tr.us Ep-mrs oF
Jesse H. BALDWIN, Deceased, et al., Claunant vs.; S'rA'rs or Jiu-
Noss, Respondent. : :
Opln(on ﬂkd Januory 28 1023, _ L

INRERITANCE nx-—-wm rchmd will de made. Wheh u lu :hown
at the hearing upon appeal from apn order fixing an lnharlunu Aax,:that mis-
takes and errors had been made in the sppraisement of the esiate and assess-
ment of the tax, a rotuml will be made of the amount of the tax. erronooully

paid. .
HerriCK, Vn'rrn & Pnnmmnn, for claimant. ,E' |
Epwano'J, Bavs iback, Attorney General; Gnonaq Q b‘iiiox,

Assistant Attornoy (enoral, for respondont :

Mr. Justich Pﬁiﬁfaﬂa delivered the opinion of lhé couﬂf 3
This is a olmmiﬂled by/Odk Park Trust and Savinﬁeiliank
executor of -the

Miohigan, Illinémi»ahdfw:icpﬁain for refund: of -si¥:hurdved

fifty-five ahd 92/100 dollura sinbéritance tax errdmebusly pdid

to the Btatd. 7% #6 1 nna niai,
Jease A. Baldwin died'a rosideﬂt of Gook eonnty Illmow,

entj and

on December 7, 1931, léaving a last will: ahd. tbétgm
lettors teatamor’ztary ’issued to" tho smd eXecutor, 'ﬂhb’ is*étill

acting as éxeouio'r.u o :

67

1+of: J dase’ A Baldwin; decéasetl: Oﬁélda'
Institute, aud Bhptist Ministaist.ad9d Society of Oliid/ Indliiay:

Lk
A
- I ,_\":"\L
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Proper proceedings were had to fix the inheritance taxes
under the laws of Tllinois and such tax was fixed and pmd
In due time it was discovered by the exceutor that certain mis-
takes and errors had been made in the appraisements and
assessments, and an appeal was prayed and perfected to the
proper court; and on trial on such appeal the court found
that clmmant had overpaid the sum claimed in this suit,
to-wit : $655.92, which petitioner prays may be refunded to it.
The record evxdence is filed and shows conclusively claimants
right to recover the said sum. The Attorney (Heneral states
that ho had read the petition and proof in this case and that
he finds same to bo true and in writing consents to the allow-

ance of the claim.
The court accordingly awards.claimant the sum of $655.92.

(No. 866—Claimant awarded $1,676.08 with Interest.)

Ruope IsLanp Hoseroarn Trust CompanNy,” As EXECUTOR OF THE
EsTATE oF WiLLiAM A. Horrin, Deceased, Claimant, 7s. STATE
or JriiNois, Respondent.

Opinion fllicd Jmmary 28. 1924,

INHERITANCE TAX—when claimant entitled to rcfund, Sec. 25. When by
the happening ot certain contingencies contemplated by the will, the estate,
upon proper proceedings is re-appraised and the tax re-assessed, claimant
is entitled to a refund of the difference between the amount of the tax
originally assessed and the amount found to be due upon the re-assessment.

Fisuen, BoyvewN, KaLes & BeLL, for claimant.

Evpwanrp J. BRunbaag, Attorney General; Geonee C. Dixox,
Assistant Attorney Genernl for reapondont

Mr, Justice PHiLuirs delivered the opinion of the court:

On January 27, 1915, William A. Hoppin died a resident
of the city of Providence in the State of Rhode Island, leaving
a last will and testament, appointing Rhode Island Hospital
Trust, a corporation, as executor of said estate. The will was
duly admitted to probate in the courts of Rhode Island and
said claimant duly qualified as executor as directed in the will
of said deceaaed under the law of said state, and as such
executor is still acting.

On March 23, 1917, an order was entered of record in the
county court of Cook county, Illinois, in the matter of the
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inheritance tax appraisement of the estate of said Willidmi A,
Hoppin, deceased, the total clear cash value of all the property
appraisable in said’ estate by reason of the desth:of:said
decedent was found to be $74,605; and the value of certain
successions, interests, estates, legaeies, transfers, gifts; and

property which the beneficiaries under the will of -said de-

cedent, and the amount of tax to which the same was linble
together with their respective statutory exemptions are shown
in the declaration, and in copy of will attached; and the total
inheritance tax was fixed and determined at $2 095.98 which
was paid to the county treasurer of Cook county, Illinois,
March 30, 1917, together with 6% interest from January 27,
1915, amonnting to $273. 18 and making a sum: total of

$2, 369.16 paid as aforesaid... ...
In the will various proviuons, condntions and reatrictions

and contingencies were expr qu wluch are unnecesgary, here
to mention. On the death of, Irginia. Wheaton, HoppmJune
28, 1924, and by reagon thereof, all oontmgenc(i!x and condi-
tions contemplatod in’ dfid by original’ appraisement-aiid as-
sessment of inheritance taxes besame. extinguished, . .and. & re-
appraisement of the,estata,and a re-assessmant; - of . the .in-
heritance taxes to which the same was liable, was made by the
county ggdge of Cook co'l:;;t'y Aforehagddand int:;;;d of. fenord
November .24, 1924 a. gapnty .Jn se o tiq'm
which it was otdﬂmﬂrbz}n decreed that :the cnahval thg
succensions, intexdsts, ostates, legamesg tranafers,; Q}Q
property,. were entitled by. reason of. the: death: of sai

dent to be re-appraised whiolwas acoordingly.dons,pj.8 qwn

by said order, awopy.of which is on file herewithy..:;o CLANEE
ot

A certified copy of ‘#aid order ‘80 entered. byuth

Novembor 24, 1024, From; the record evidenge. n%ﬁ;e it is
shown that.the:gnm lawfully. due.and paysble March: 30,*51 17; '

was only $702.52:\with 8%, interast from January.-27

whigh: totaled rijakes. t;\ amaeunt of $794.08; that on. anigl Jazt,‘.,

date :claimant paid.ke tha oou ty; treasurer of Cook copnty;
d.in the first proceadmf

Illnnois, the. shm,.0n Gmﬂl ;. |
964 mecord, to-wit: $2,360.16:p. . - -

unty. gourt and entar
Yy .the paninst of..certain . contingencies .and. .the jre-

appraisement b made and ttie amount of inheritance taxes
re-fixed as. aforesa.}d by-the;gounty. court Noyember; 24, le%d,

it is evident that.claimant legplly ‘hecame entitled:to a.x
of the dlﬂeranoe betweon $2 869 16, the amount. paid by: him

69
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and the said sum of $794.08, to-wit : the sum of $1,575.08 which
said sum last mentioned the court finds is due and payable to
claimant with 3% thercon from March 30, 1917,

This the Attorney General in his plea confesses is due from
the State of Illinois to claimant and consents to a judgment

for same.

' The court accordingly awards to claimant a refund of
$1575.08 with 3% interest per annum thereon from March 30,

1917.

(No. 678—Claim denled.)

HeNry HimsTEADT, Claimant, vs, STATE oF ILLINOIS, Respondent.
Opinion filed January 20, 1025,

QUARANTINE—noOn-llabilily of State. This case is similar to that of
Afaze v. Btate, supra, and the decision of the court there announced governs
this case, as to the non.liability of the State.

Tunr~er, HoLpEr & BuLLiNagTON, for claimant.

Epwarp J. Brunpagg, Attorney General; Geonar (U, Dixox,
Assistant Attorney General, for respondent.

Mr. JusTtice PHiLLirs delivered the opinion of the court:

Henry Himsteadt, the claimant, files his declaration ask-
ing for an award in the sum of $650.00 claiming that is the
value of straw burned on his premises in the year of 1921 Ly
order of the Agricultural Department of the State of Illinois
in the quarantined distriet embragcing his lands and the lands
of many other farmers in which thoy were quarantined against
an infection known as ‘‘Flag Smut.’’

In that same year the said department ordered his straw
and all other straw in the infected district to he hurned, which
accordingly was done, and his claim ia so filed.

In the case of Josoph Mazo, against the State of Illinois,
in Case No. 21, an opinion was flled on the 28th day of Janu-
ary, 1925, embracmg the same facts as the ease at bar.

'l‘he opimon is writien fully in the last above named report
and states our entire reasons for the opinion expressed
therein, and the same governs in this case and for the reasous
expressed in the case heretofore mentioned. The claim is
therefore disallowed, demurrer is sustained and the casc dis-

missed.
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(No. 726—Claimant awarded $2500.00.)
W. A. Hines, Claimant, vs. STATE oF ILLINOIS, Rcspondent

Opinion flled Janxary 20, 1925 v

GOVERKMENTAL FUNCTION—nO! ladble for injuries cmtalmd by m eme.
ployees. The State in conducting the. Illinols State Reformatory ‘axercises
a governmental tunction and is not liable for injuries sustsined br ;u em-

ployees therein, while In the dischargg of thelr duty
SOCIAL JUSTICE AND £QUITY—awoyd’ may be made. Altho\lsb th& Qtuo is

not 1iable clajraant mny be awarded cdmpe‘nntlon u t mmv of ioc{q] ;uu«:o
and equity.

W. A. Hings, for clam;an(
. Epwagn J: BRUNDAGR, Attomey General; szm 0 Dxxox,
Asgistant Attorney General, for. respondent, .-t vy

Mr. Jusyios Lo ﬂglive{-ed the opinion bf the eourt

e ;-,5,, tig

The declaraho e,& i s gase shows. ﬁmt tho, ,qlmmpnt,
W. A. Hings, is a};éﬂslmgnq‘:m f the City of Pontiae, Livingston
County, Illinofa; that said cjajmar t on Janupry 1,.1923, and
for a ong {ime pi qfé t{lbi-a;g Nap Xil gmp oyee of
said Stdte of nnfa and wamemplqu in the orma-
tory, said Sta{ tory being an instituti n ‘under. the
control of said. Stato of Xlinpis; that by the:direotion.of the
officials of said State metitution, he, the said alaimx_i f, W. A
Hmos, was on qumry 1,'1923, stationed as.chief electrician
of said State institution; thnt on said date therp. was nrgent
need for snid clainjant’s sexyices in what is k own as South .
Cell House, and .while in the performance. of his duti g8;and
while using due care for his own safety, said claimant shpped
and fell from a ladder to the,cement ﬂoor of said cell house, a
distance of ten and’ a half fqet, causing the li a}nents of hoth
feet to be torn and injury, to both’of said claimant’s ankle
joints; resnltmg jnia marke& penositis, also a.constant. amo-
ness and qor:ress .in his left ghoulder pud causing him,to, be

s0re, si and, disablg o for g, poriod.of ten aoks, and
that he has ] Qg}q@ﬂ ] yali)oxans that, th\v!a;nenesp
in both anlg] fg‘ ep '_ﬂ nt's ago is, 9@ to.he
55 yenrs; that he has s e 'cwwi sting of himse fo and
one mingr it l;een employed . a 3 !_nois

' State Refox tqty‘cqntin}wpsly ginca anuary 5 18497,.p8. 8

schaol teacher for, nme years, clerk in. the, asg,istaqt superin |
tendgnt’s oﬂlcq c,?op w’o yqqu;‘%: ngxd Ior the ‘past tmi(ve ,year;
eﬁelgotri j&n'a,.a L s i, SO SRR *:' s doen e



62 HiNEes 7. STATE OF ILLINOIS.

The Attorney General of the State of Illinois filed a de-
murrer to the declaration, which, as a matter of law, is
susfained by the court.

The Attorney General entered into a stipulation with the
claimant herein, wherein it is stipulated by and between the
claimant, W. A. Hines, and the defendant, the State of Illinois,
by Edward J. Brundage, Attorney General, that the affidavit
of I. M. Lish and the signed statement of Dr. J. S. Marshall
and Dr. E. C. Beatty, attached to said stipulation, marked
Exhibits ‘“A’ and ‘‘B,’’ respectively, may be considered by
the court as evidence on behalf of the defendant in this cause,
as fully as if said affiants had appeared and testified and their
testimony had been taken in the form of depositions before a
commissioner duly authorized to take evidence in this cause.

From the evidenee of I. M. Lish, general superintendent of
. the State Reformatory, loeated at Pontiae, Illinois, a State
institution, it appears that on January 1, 1923, W. A. Hines,
electrician, employed at said institution, was going up a lad-
der in the South Cell House to inspect a motor located on a
platform above a heating fan, about 16 feet above the concrete
floor; that when a distance of about 11 feet from the floor, he
slipped and fell from the ladder, landing on his hreels, cansing
torn ligaments in both feet and injury to both ankle joints;
that said claimant was off duty ten weeks, during which time
he reeeived free medical treatment, nursing service and full
pay; that said claimant is still lame and that he (Lish) recom-
mends that damages be paid said claimant.

The evidence of the attending physicians is that said claim-
ant was injured January 1, 1923, by falling from a ladder;
that thoy made an examination at the time, which showed both
feet contused and swollen; that claimant was put to bed,
proper and necessary medical treatment was administered;
that claimant returned to duty walking on crutches, which he
had used from the 12th day of January, 1923, he returning to
duty April 12, 1923; that at the present time (December 19,
1923) said elmmant has a llmpmg, halting, shuffling gait: that
the injury,.in the judgment of said attending physicians was
a laceration or tearing of the ligaments at the lower end of
the tibia and fibula, at and near the ankle joints, also of the
lignments supporting the bones of either foot; that the ankles
at this time (one year after) are much enlarged, motion im-

eded in either foot fully one-half normal, due to a partial
ankylosis following the inflamatory action; that the claimant,
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in the judgment of said attending physicians, is unable to per-
form his work as he formerly would do, as a result of said
injury, and that the condition is permanent.

The evidence of the claimant is substantiaily the same as
set forth in said declaration.

The court is fully aware that the dootrine of respondeat
superior is not applicable to-the State and it has been so held
by this court in’ numeroua cags ; thdt the State, in the abseénce
of statute, is not lable for the’ ‘torts of its’ officers, a oty o
employces; that the State, in conducting the Illmo State
Reformatory at Pontiac, exercises governmental funection and
is not liable for injurios to’those in attendante .npon ‘said
institution. . - e

The claimant. has givo,n th;a ‘beat yoars of hiq iife. fol‘ tlm .
welfare of this State institution, his in;ury, aecording to the’
evidence of the" nttendingwphysicmns, 'is: permanent; | hmd
clnimant will never be able perform the, saine dutie
eﬂiciently as Me did before the mju "The Stat eom
it advisable to diépense with the semces of sdi cl imant ‘on
account of said injury, thus’ hrowlng him out of émployiiéent,
and his physical condifi , would render it almoﬂt lmpoéﬁible
for him to procure employment eldewhere. ~

It is the opmion of ‘the ‘éourt, that in eyili ty, odd con-
science and social justicé, siid. claimant should bé entltled to
compensation from the aaid’ State of Illjidls foi tllG injury
sustained and for his 6videht oYK nont disability.

We therefore awai‘d said mn’faht the snm ot *2,500 00
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G4 WALKER ©. STATE OF ILLINOIS,

(No. 768—Claimant awarded $6,122.38 with interest.)

Artiivr I Warker, Executor EstaTE or Epwarp [F. SEARLES,
Deceased, Claimant, s, STATE oF ILLINoIs, Respondent.

Opinlon Aled January 20, 1025,

INHERITANCE TAX—when claimant entitled to refund, Sco. 10. Where an
Inheritance tax has been erroneously assessei, and {e paid, and under an crder
of court the estate is re-appraised and the tax re-assessed, claimant is entitled
to a refund of the difference between the amount of the tax paid and the
amount found due upon the re-appralsement and re-assessment with in-

terest at 3%.
Tavror, MILLER, DickiNsoN & SmitH, for claimant.

Evwarp J. BRuNbpaAGE, Attorney General ; Georok C. Dixox,
Assistant Attorney General, for respondent.

Mr. JusTtice PHiLLirs delivered the opinion of the court:

The claimant, Arthur T. Walker, exccutor of cstate of
Edward F. Searles, deceased, files this declaration for refund
of inheritance taxes claimed to be due him as such executor
by reason of an erroneous.assessment having been made
heretofore, the appraisecment and assessment having been
made and the mistake discovered; thereafter on the 28th day
of December, 1923, an order was made by the county judge of
Cook county re-assessing and re-appraising said estate; a
certified copy of such proceeding being filed herewith. -

By reason of such re-assessment and re-appraiscment the
court found that the claimant was entitled to a refund of in-
heritance taxes, heretofore paid in the sum of $6,122.38,

The Attorney General admits the facts in this casc as
alleged by the claimant and consents in writing to an award in
favor of the elaimant in the said sum of $6,122.38 with 3%
interest on said sum from December 28, 1923,

The court therefore awards the claimant said sum of
$6,122.88 with interest at the rate of 3% from December 28,

1923.



THOMPSON v. STATE OF ILLINOIS. 8b

(No. 769—Claimant awarded $3600.00.)

Ravyoxp THoypson, Claimant, vs. STaTe oF ILLiNois, Respondent.
Opinion fled J’anuary 29, 1925,

GOVERNMENTAL FUNOUTION—n0! liadle for imjurics sustained by {nmate of
its inatitution. The Btaté In conductliig, and in repair of the 1}inols State
Reformatory at Pontlac, exercises a governmental function and is not lishle
for injuries -mlned by an fnmate thereof while worklng undor tho order or

direction of the officers or agents of {lie lnnltntion
SocIAL JUSTICE AND wQUtrt-awerd mdy be made. Alt_hou;h no fegal

institution, yet wharo the evidence and- ¢lrcum-uncgs justity :it,  the court
may enter an award in favor of claimant as an act of soclial Jusuea und Otlmty

Oscar J Puﬂmo, for claimant

EipwARD J. BRUNDAGS, Attorney Geueral Gsonon C. Dlxox,
Assistant Attorney. (Qeneral, for respondent I ST

Mr. Jusrxcn Lxscn delivered the Opmion of the court

This is.a case ﬁled by Raymond 'J.‘hompsOn, the elai;mmt,
by O. J. Putting;- his. attorney, . The. declaration atates that
on to-wit: the: 28h day of- November, A D 1923,ithe claimant;
Raymond. Thompsopn, was ‘an' inmate of the Illinois State Be:
formatory, at. Pontlac. Illinoia, nnder qantenee‘.ofr the, oireunit
court of Sangamon:county, in.gaid State of Illinois.and was
then and . there -engdged in gerving. his time .in: 6o mpliance
with said gentence.of gaid:-eourt, and was in the oare; Guatody
and control of -the officials and, representatives. of: ﬁaidq State
of Hllinois, in-charge of said Ilinois State Reformatory. - The
claimant avers that on:the 28th.day. of November; A. I} ;1922,
at tho place aforesaid, he was: ordared and directed b y certain
persons’ and officials of :the: . IMinois. S‘Eate Reformatory, Who
then and there:had charge and -eontrol. of him, the c l,mant,
to assist in taking.down cortain. forms in.and, r,,\c,ertam
conerete work in and :near- qaid Illil,mis State | orpatory
where- certain xmp:ovementq .were :bging made, i qnﬁLi bfmt
the property of thig:State;of fllllnojgg that in-ob 9(11 %\ gh
orders and. ditéckiona of; said;parepns and repxem‘m q Rf
the Stete: of Tilinols; he. did Aspiat:in takiux _
and . woodwork:, ki -and ; aboyt, sa -Wncrete wor end 1"?
claimant avers: thgtww,hlle he was thus engag iny sg{«i,wo
obedience: to:the: orders; -and gemmands of said .persons. said
conorete work; gave, my nnd xell ﬂpon him,, ﬂn claix,nant,

T -"
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66 TroMprsoN v. STATE OF ILLINOIS.

knocking him to the floor and ground there with great force
and violence, breaking bones of the claimant and bruising
and lacerating him about the body.

It is stipulated and agreed by and between Raymond
Thompson, the claimant, and Oscer J. Putting, his attorney,
and the State of Illinois by Edward J. Brundage, its Attor-
ney General, that Raymond Thompson on or about the 28th
day of November, A. D, 1922, was an inmate of the Illinois
State Reformatory at Pontiac, Illinois, under sentence of
court, and that he was confined in such institution serving such
sentence of Court; that at the time in question said Raymond
Thompson was a minor of the age of nineteen (19) yvears, and
was in good health until he received-the injurios hercinafter
mentioned; that at the time in question the officers of said
Illinois State Reformatory and the State of Illinois were en-
gaged in eertain construction work and in making certain im-
provements and repairs in connection with one of the build-
ings of said Illinois State Reformatory; that in the course of
said work a certain concrete arch was constructed, by erect-
ing certain forms and pouring concrete therein; that at the
time in question said Raymond Thompson, together with cer-
tain other inmates of said institution, was ordered to assist
in removing said forms surrounding said concrete arch, before
said concrete had become properly set and hardened.

1t is further stipulated and agreed that while said forms
were being removed from said conerete areh, and while the
said Raymond Thompson was then and there engaged in
obeying the orders and directions of the officers of said Ilh-
nois State Reformatory by assisting in the removal of said
forms from said concrete arch, said arch broke and fell and
certain portions of said concrete in said arch of great weight
fell and the said Raymond Thompson was struck by certain
portions of said forms and concrete and knocked to the floor
and ground there with great force and violence whexeby and
in consequence of which the vertebra of the said Raymond
Thompson was broken and crushed and dislocated, whereby
and in consequence of which said Raymond Thompson was
then and there seriously and permanently injured; that his
back was broken and he was then and there para-
lyzed from the waist line- on down through both of his
legs and feet; that since said date of November 28, A. D. 1922,

he will be a bed patient so long as he lives; that he will be
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utterly helpless and unable to provide anything by wby of
his own necessaries and maintenance; that he is a young man
of no prospects of receiving money.or assistance except by
_ charity; that he is dependent solely on his mother for support

at this time; that his mother is-a poor woman with no means
of any kind excopt what she is able to earn by means of doing
family washings and other similar forms of labor for other
people; that said construction work was in charge of and
under the control of Chief Engineer Frank Gifford, who is
no longer in the employment 6f said State of I]linois, having

resigned from his position on:the 14th day of October, A. D.
1923 that the cause of the injury of suid claimant, Raymond

Thompson, was. careofully. mv%hﬂggteq by the, Deparﬁnent of
Public Welfare of the Stata of Jllinois under the direction. of
the Honorable Sherman W. Searle Assistant Diregtor of said
" Department of Publlc Welfard g fhht ih making said invéatiga-

tion said Sherman;W, Searle took.statoments from different

persons and had the same redu¢od to typewriting and reported

the same to the Depgrtment ‘of Public Welfare, togethor with .

the conclusions of him, the sAld’Shérman W. Sedrle, from
such investigation; and that a full and complete copy of ‘stich
statements and- conelugions. of isaid Sharman Y. Searle com-
prising a complete ‘copy-of ‘his, report is hereby attached and
by this stipulation;is. ad:mttedxas the evidence. in this: case, ,
It is further stipulated that. the coples of tl.e lettors hereto

‘ attached are copies of letters.df the doctors who acquaipted

themsolves with . the: physiehl; condition of said. ‘Raymand

Thompson, and that: suoh copies - do correctly set forth the said
Raymond Thdmpson 'siinjuried’and hig physical conditioil: ..
The ‘Attorney Generhl ﬂled‘w&emnrrer to . the deolarahon,

which, as a matter of law; is°sustained by the court!
From' the atipulation: bn‘ﬁle in: this ‘court, and: ffoin the ,

' evidence of: Sherma ‘W: Searlé, Assistant Director of the: Dea-.

partment of Pablis; Welfare, Dr; &\ A Marshally Brank; ¥
Gifford, William H.:Bater, Wray- W, Call, John B. Clleveilgar,- =
and James W.- Jones,‘thmoourt finda. that the <hid: clmanh'fj_:. ‘

Baymond: Thompegn, {8 ‘éntitiéd .to af award; and:the dbutt

récomménids; thatfmtmstob be:appoinited by the cirouit: ﬁomit .
of Sangamon dounty)! Illinois, to take charge of said-kupvol’ .7
money so awarded. daid Raymond Thompson, invest naqfﬁ'and e ,

to disposé of Bumein eaving for and: providing ‘tho ieseddary. .

wants and- oomfortw‘for Ah6 aaid BaYmond Thoﬁipdbn,“'aﬂd

« : '
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68 PoTTER v. STATE OF ILLINOIS,

that the attorney fees of Osear J. Putting, attorney for said
claimant, Raymond Thompson, be fixed by said cireuit court
of Sangamon county.

The court therefore awards to the said elaimant, Raymond
Thompson, as an act of social justice and equity, the sum of
$3,500.00.

{No. 883—Claimant awarded $13756.00.)

W. O. PortEg, Claimant, vs. STATE or ILLinois, Respondent.
Opinion flled January 20, 1925,

FEES AND S8ALARIES—galary of city judgc—hotw fized. The salary of a city
judge is not fixed by law, but by the number of inhabitants of the city In
which he is elected. (Bhcldon v. Stale, 4-C, C. Rep. 363 followed.)

Sims, WeLcH, Qopmax & STraNsKY, for claimant.

Epwann J. BrRunpace, Attorney General ; Gronae (. Dixox,
Assistant Attorney General, for respondent.

Mr. Cuter Jusrtice Cranity delivered the opinion of the
court: ‘

This is a case brought by the claimant for the purpose of
recovering for additional compensation for serviece as judge
of tho city court for the City of Marion, Illinois, from June
24, 1919, to October 1, 1922, it having been stipulated hetween
the parties that the City of Marion as fixed by the census of
1910 was 7,093, that on January 1, 1920, federal census showed
the population of said City of Marion was 9,682, and that
no other census was taken prior to October 1, 1922, and that
said claimant was paid a salary of $1,500.00 per annum duv-
ing his entire term; that he demanded his salary at the rate
of $2,000.00 per annum from and after January 1, 1920.

As hotretofore stated by this court in the case of Sheldon v,
State of Lllinois, 4 Court of Claims Reports 353.

The salary of a city judge is not fixed by law, but by the
number of inhabitants of the city in which he is eleected.

It is the opinion of this court that no reason appears from
the record in this case that any departure should be made
from the. rules of the court in the Sheldon ease above men-

tioned.
It is therefore recommended by this court that the claim-

ant be allowed the sum of $1375.00 as additional salary based
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upon the population of the City of Marion for the period of
two and three-fourths years.

(No 7—Claim denfed.)
ANNA KriTzKE, Claimant, vs. STATE oF ILLINOIS, Respondem

* Opinton flléd April 16, 1925. o _','

(. i

LEASE—40Ren 00 recovery can.-be-had: on—limitation muuu, wnm it

appears upon the face of claimant’s statement that the clajth Is barded by

the statute of llmltatlons an award wlll be denied. (Jackson e auue. , c. 0.
Rep. 333, followed.) -

Tator & TA‘lﬁe,sfor claimant; - SRERRVIIREE

Epwagp .J. BRUNDAGE; Attofhey, Gereral; Gnondn C‘ DIXOR,-.

Assigtant Attorney; General, for, reapondent. T T TN
Mr. Cuier J vs'rxcx. CrariTy. dehvered the opmlon of; -the
court: e
It nppears from tho claunant 's statement thnt ‘A leaae ‘Wua
enfered-into by the .said claimdnt and the Illinois“National
Guard for the period of one year from May 1, 1915 *whloh waé

a continnance of a.former arrangement.
The rental for this particular period was to bo 370.00;per

month for a period.of one year.., It further appdam‘ by s:lilg

statement, that.the guard pcoupied said premises. dunngu
period until Angust 31, 1916, and pajd rent up until that time
upon that date or before rent was paid as agreed, but{diﬂ hot
pay rent for the: halance' of le;'iod of . eight months. -

The olaimgnt makea an nddltional olaim: for: $70¢87ufor
repairs, A ERTIRRIE PO TS eopad LSy v

The defendant comes in and urges ‘the Statnte -ofi Liniitm
tions; and this court in'this claim in following.its linguage; .

In Jackson \L Stato of: Iumofa; 4 Court of Claims,: 338; thia

court said's 1o i L U eivh o Sy e

"It is algo mo dnty at. thls eﬁh:t ﬁi Ao Justice. to uu peoplqtol the Buté -

and that 'wherel Al s ;not,,broﬁtpt torgliwiu;in 8 msqq:blppﬁmg, ,l;

______

shouldnotbgqldw Yé“’ RPN iy Phocpet An;&f’

It 1 thé’ dp'iuibn‘ f this ot ul; ‘this time thatithé ci‘am -
brought slidild it I¢ast Lo mtﬁinﬁa vules prescribed: by Iayw:

‘know: theip: fx’ Bt don

In the firstp laeg & thé
and the second: plaos bu:that &
or loht,: an&; theyvfore; for!thét

is denied A “""‘ o ‘X“ el o0 ’,,”‘_'-‘-’
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70 EguiTABLE LIFE ASSURANCE Soc. v. STATE or ILLiNOIS,

(No. 24—Claimant awarded $3044.41,)

Tue ILQuitaBLe LIFE ASSURANCE SoCIETY or THE UNITED STATES
Claimant, vs. STATE or ILLINOIS, Respondent,

Opinion flled April 16, 1985,

GOVERNMENTAL DEPARTMEKRT—t0hen moneys paid into will be refunded.
Where moneys have been paid to a Department of the State, under protest,
and by the Department paid Into the State Treasury, and it afterwards
appears that the Btate Is not entitled to it, the court will enter an award for
the refund of the moneys paid.

Mavyer, MeveR, AusTniaN & PraTT, for claimant.

Epwarp J. Bruxpaage, Attorney Genoral; Geonoe C. Dixox,
Assistant Attorney Gceneral, for respondent.

Mr. JusTtioce PaIiLLirs delivered the opinion of the court:

The Equitable Life Assurance Society of the United
States, a corporation under the laws of the State of New
York, claimant, presents its claim herein, praying for a re-
fund of $3044.41, which it alleges was paid to the State of
Illinois under protest to the Department of Trade and C'om-
merce of the State of Illinois, November 20, 1918.

In June of the same year, in connection therewith, claim-
ant had paid to said department $22,469.82. The department,
however, would not accept this in full, but insisted upon the
payment of $3044.41 additional, believed by the depariment
to be due it from the claimant.

The evidence before the court is by stipulation in writing
of the facts and the laws governing by counsel for the respee-
tive partws but it is quite lengthy and unnecessary to state
in the opinion.

Under the laws of New York governing the making of such
reports to the said department, some doubt existed as to
allowing certain eredits mantioned in the slipulation, and a
suit was then pending in the New York courts to construe the
law relative thereto. The case went to the New York Court
of Appeals, where it was ﬁnally decided favorably to the
contention made by claimant in this caso, as to the meaning
and force of the New York laws governing such reports.

In the meaniime, however, and before the final opinion was
8o rendered, as stated, the Deparfment of Trado and Com-
merce made demand on claimant to pay the said additional
sum of $3044.41. Relative to this someo correspondence was
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had between the claimant and the Department of Trade and
Commerce, and it was tacitly agreed that the said last men-
tioned sum might be paid ‘“under protest,’’ awaiting the ﬂnd-
ing of the court of appeals as ‘aforesaid.

_ In the course of time, an opiniqn was handed down by said
court, which, in effeot, austains-the contention of the tlaimant

in this case, ‘and is admitted by the Attorney Generdl of Illi-

nois, and, aonordmgly, claimant wrote a letter to Mr;'W:; H.
Boys, demhndin ‘a’vétarn of the Bald sum, My Boyi' wag
succeeded by Georgo A. Barr, and hé in tirn by William A’
Murphy. The: correspondence :betweon claimant gnd'the
various direoctors aforesaid that 1t certamly was mutually
understood, if not - aetiially’ Fi‘ thiat this. amgunt Would
be or should be refundéd to ola fmant if ‘the ‘said ‘court of ap-
peals shouldl band: @own. tha opinjon, which it finally 'dids but

this $3044.41 had never beo; turped into the atate treasyry,
and it was agreed’ by’ thé irdotor and’ claimant’ that'it .be

turnied into the- Kthte thea%uly’ as un’ dccommodation’ f& éll
parties and to: i'el.lbv ‘the"ai ﬁ e fl‘om fr,u'thé‘f ‘CATHS ;
It havirig ‘beéen: tuyngd nto the’ easiiry, ihera ib( 1o’

claimant to" withdraw 1, ¢éxe pt thi-éﬁgh dn’ aWé’fH tlge |

(TR e \?U wu

Court of Claimis.. it
The Attorrey Génital, wm* Biiof Hivroin, Foidy aeg kia
admits the claimant’s equitablé Hight;'and that wﬁ' {

was-paid ihtd thaT'Dﬂpm‘tn{en 1ot 'I'rade and :Confrered ’I:hat |

it was to be heldtponding‘ tho‘detion of the court: l‘n" tﬂd avie:
The 'Attorney 'Gericral: saya. However, that clalinant paid’ it
voluntarily. and not uhder pritest; and that-nidney'paid Yolun-
tarily, withouf. protest;, cannot’ be.récovered; efe. ‘T'hd dorre:
spondetice bptwedn the elaimént and Fred W, Pottor, gh per-
intendent of trade and commeérde, shows very eleuﬂy that fhe
last payment was made ‘‘andéy protest M f

The évideénse shows condlitsive dy that the: cldiui&ht"di;l‘ nol;
at the time, nor since, owe the said Department of Trade kid
Cominerce the sumi of $3044.41y or any part: therbof;and' that
claimant is entitléd to: a irefupd- of same, whicli;; am a‘mantter

of law, equity and;g60d corscivnice; shuﬁld; be:refdnded"We -
accordingly: dsiﬁ??éavor rof! athm»g an vagahiht dé!endhmt .

and‘ award clamnhthp*mm of198 3 ct 4y - 1! TPouRY
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T2 SINCLAIR 7. STATE OF ILLINOIS.

(No. 842——Claimant awarded $200.00.)

WiLLiaM B, Sincraig, Claimant, vs, STATE or ILLiNots, Respondent.
Opinion filed April 16, 1825,

RESFONDEAT SUrERIOR—Stalc not liable for torts of inmates of its instf-
tutions. The State is not llable for the torts or acts of inmates of Ita

institutions.
So0CIAL JUSTICE AND EQuIty—atoard may be made. ‘The court may upon

grounds of equity and social justice enter an award in favor of claimant
although no legal llabllity exists agalnst the State.

Cuarres C. ELLisox, for claimant.

Epwanp J. BrRuNpagg, Attorney (ieneral; Geonge C. Dixox,
Assistant Attorney General, for respondent.

Mr. Justice Punuirs delivered the opinion of the court:

This is an action brought by Willinm B. Sinclair of Alton,
Illinois, to recover damages for damage and destruction of
personal property of claimant by inmates of the State Insane
Asylum at Alton, Illinois, in 1922. The evidence is conflicting
as to the amount of damage inflicted, and uncontradicted as to
the remainder of facts related by claimant in his declaration
and supported by his deposition, taken by stipylation by
counsel of the parties to the suit.

The facts stated in claimant’s declaration and the evidence
are substantially as follows: The claimant operated a farm
about one-half mile west of Alton Hospital for Insane in June,
1922, and prior to and subsequent to that date. He, claimant,
was the owner of one horse, for which he paid $150.00 some
time prior thereto, and a one-horse wagon or shay, which was
valued at $15.00. He was also engaged in raising fancy,
thoroughbred Rhode Isinnd Red chickens, whieh valued at
about $4.00 each. Some of them were capons, the rest
breeders. ’

On June 22 of that year an inmate, or inmates, of siid insti-
tution slipped away from the guards and went to the house
of claimant practically in a nude condition, having a few
strips of ribbons or rags tied about him, and then and there
began the destruction of the personal property of claimant, in
claimant’s absence. Claimant was called to the house and
found that about 106 of his Rhode Island Reds had been
beaten up, crushed and killed and some of them put in several
sacks, and great quantities of feathers at different points on
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the premises. The insane inmate had hitched up the farmer’s
(claimant’s) horse to the wagon in question, attacked him or
frightened him, causing him to run away with the ‘‘shay*®’
attached. After the horse ran some distance, he landed into
a ditch with the wagon. The horse’s jaw was broken, his
back hurt, so that the horse always walked unsteady and
wabbly thereafter, and he later sold the horse for about
%73.00, and the horse soon died thereafter; but as to whether
the death of the animal was eaused by the injury received in
the ‘*dump heap’’ in the ditch when the horse and shay went
into the ditch, is not in evidence in the case.

Dr. Trovillion, the superintendent of .the said insane-
asylum, and guards came up after the aforesaid happenings
and captured the escaped inmate who had wrought the de-
struction and damage aforesaid, and took him back to within
the confines of the asylum. It.was then and prior to this the
enstom and practice of said institution to allow the inmates
‘‘non-restraint,’’ so-called by the prison authorities, but kept
them guarded. Dr. Trovillion could not estimate the 1oss of
fowls at over two dozen, and-in this he was corréborated by
other witnesses. He gave it as his opinion that the old wagon
was at time of the wreck practically worthless. The veterin-
arian stated that the horse would fully recover. - It seenis to
us that the elaimant could have easily produced the evidence
of others as to value of the fowls, horse and wagon, but did
not. It should have been done. But the evidence of Dr.
Trovillion and ofhers in part corroborate the evidence of
claimant. As the evidence is conflicting, it leaves it up to the
court to make a rough guess at the real amount of damage

sustained on the occasion. ! -

~In this unfortunate matter, claimant is certainly without
fault. The practicé of ‘‘non-restraint’’ in the management
of the inmatoes of any atatd asylam for the insane should gause
the State to oxercise a high' degreo of eare and watchfulness
in the care of the inimateés.  Whethor the State was exércising
such care at the time of the commission of this act causing
the claimant to losc his property is not in evidence. .

It is not clear in the mind of the court, from the conflicting
evidence, whether claimant lost 106 chickens, or two dozen
only. No evidence is given to show the value of the horse
and wagon before they were damaged. While, as a matter
of law, the State is not liable for damages committed by an
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insane inmate of the State’s asylum, vet under the particular
circumstances surrounding this ecase, socinl justice, equity
and good conscience impel us to award the claimant something
for the loss of his property. In the analysis of the conflicting
evidence we have concluded to and do hereby find in favor of
claimant and award him $200.00.

(No. 701—Claim denied.)
Leavie Sairn ot al, Claimant, vs. STATE oF Iurinois, Respondent.
Oninion filcd April 16, 1525,

NOX-LIABRILITY OF STATE—Sslate highicays. ‘The State In the maintenance
and repair of Its highways used exclusively by its institution is not liable for
damage {o an adjoining property owner by overflow water resultant to the
repair of such highway, even though the highway I8 used by the public.

Wat. H. Scentwerk, for claimant.

Oscar K. CarwsTroM, Altorney General; Grorge (. Dixox,
Assistant Attorney General, for respondent.

Mr. Justice Leecnu delivered the opinion of the court:

The declaration in this case sets forth that the claimants
herein owned four lots, being a part of subdivision of a cer-
tain tract lying one-half mile west of the City of Chester,
Illinois, during 1922, said lots fronting on Kaskaskia street,
a public highway; that thore was a dwelling house which
claimants allege had a market value of $1,350.00; that Leavie
Smith, Ardell Smith, Walter Smith, Grace Smith, Idith
Smith and Hazel Smith are minors; that on April 1, 1922, they
were the owners in fee simple of the following described real
estate: Lots Twenty-five (25), Twenty-six (26), Twenty-
seven (27) and Twenty-cight (28) in the subdivision of a part
of the Northeast Quarter and the Southeast Quarter of See-
tion Twenty-three, Town Seven, South, Range Séven West, in
Randolph County, Illinois, lying about one-half mile west of
Chester, Illinois; that the State of Illinois kept and main-
tained a highway for the exclusive use of the Criminal Insane
Asylum, a public institution owned by the State of Tllinois, at
Menard, Ill., said highway being loeated immediately in the
rear of said lots at an clevation of about sixty feet ahove the
front elevation of said lots; that between March 26, 1922, and
April 15, 1922, and at different times thereafter, convicts from
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the Illinois Southern Penitentiary under the control of and
at the direction of the warden of said penitentiary and the
superintendent of the Criminal Insane Asylum at Menard,
Illinois, had hauled large quantities of rock and dirt and had
filled it in along said highway at the rear of said premises;
that said fill was made in a negligent and careless maunner,
diverting the natural flow of water along said highway, caus-
ing it to flow into, over and upon the premises of the claim-
ants; that the water flowing as aforesaid over the claimants’
premises caused large quantities of dirt on the rear of sald
preniises to move and slide toward the front of said premises,
thereby rendering the house and buildings on said premises
unsafe and thereby depreciating the fair cash market vglue

of the premises in the sum of $750.00.
The Attorney General, on behalf of the State of INlinois,

filed a demurrer to the declaratnon, which, as a matter of' law,
is sustained.

The evidence shows that there was a natural elevat.lon at
the rear of said lots; that it is very hilly in that immediate
vicinity; that the State of Illinois endeavored to provide and
maintain a roadway, not only for its own use, but for the use
of the public; that there was heavy rains in the spring of
1922, and said rains caused a slide above and below the road-
bed, which would have occurred regardless of there being a
* road there. There is also some evidence that the same rent
was paid to claimant aftor this slide happened as was paid
before.

None of the witnesses testified to any personal inspecpon
or examination of the hill from which they could te]l. the
.reason for thé slide of earth, . There seems to be o contro-

versy but what slides ocourred there before the Stats had
repaired this road.” L

That tho State of Tllinois ia not liable, thore is no'Question.
It would bo against public poliey to allow claimy of this natire
against the State of Illinois, dand we therefore deny tho elaim-

ants an award in this cage. '
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(No. 707—Claim denied.)
Wirriay L. Cokrris, Claimant, s, StaTe of lLLizNois, Respondent.,

Opinion fited Aprit 16, 10245,

Sknrvices—rules of court must be complied with., ‘The rules of the court
must be complied with by claimant before he is in position to ask an award
for services rendered.

-BaME——consent by Ktate officer will not dispense with rule of court.
Consent to an allowance of a claim by a State officer will not dispense with
a complinnce with the rules of the court,

Oscan J. Purring, for claimant.

Ebwarp J. Bruxoaar, Attorney Qeneral; Frovp F. Burr-
TON, Assistant Attorney Ueneral, for respondent.

Mr. JusTicke Lrecnt delivered the opinion of the court:

The claimant, Willinm L. Corris, by Osecar .J. Pualting,
files his declaration herein sctting forth that said claimant
was active in procuring reports and transcripts of testimony
and evidencé in a certain proceeding that was pending before
the 1llinois Commerce Commisasion on the 15th day of July,
1921, and prior thereto, wherein an applieation was filed in
behalf of the city of Chicago, for the reduction of gas rates
in said city by the Pcople’s (JQas Light and Coke Company ;
that said hearing was had on said petition in said city of
Chieago for a number of days; that in the course of said pro-
ceedings the Attorney General (then INdward J. Brundage)
direeted one of his assistants, Assistant Attorney General
Matthew Mills, to assist in said hearing before said Ilinois
Commerce Commission; that in his endeavor to render
services to the said Illinois Commerce Commission and the
State of Illinois in accordance with the wishes of said Attor-
ney General Ddward J. Brundage, said Assistant Attorney
General Matthew Mills did attend said honring regularly
and attended the taking of testimony and the obtaining of
transcript of certain evidence, that the sum of $1610.00 is now
due claimant for services rondered.

The Attorney General, Edward J. Brundage, by Floyvd I,
Britton, filed his consent to the award.

There is no evidence before this court as to the nminber of
days of service rendered by said elaimant, ncither is any
evidence before the court that said servieces was rendered
by and with the consent of the Commerce Commission,
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There is nothing but the bare statement of claimant that

the services were rendered.

(wing to the lack of proper evidence and the absolute fail-
ure of the claimant to comply with the rules of the Court of
Claims, the case is dismissed and with the recommendation

that no award he made.

(No. 717T—Claimant awarded $100.00.)

THoMas F. Treor, Claimant, vs. STATE oF [LLINO1S, Respondent.

Opinion flled Aprit 16, 1025,

REAPONDEAT NUPERIOR—i0AEn State not liable. The State is not liable for
injuries sustained by its employees while in the performance of their duty.

S0CIAL JUSTICE AND EQUITY—award may bdbec made. The court may on
ground of social justice and equity enter an award in favor of claimant.

E.. A. Pernry, for claimant.

Oscar E. CarLstrod, Aftorney General; S. S. DuHamer,
Assistant Attorney General, for respondent.

Mr. Justice PaiuLirs delivered the opinion of the court:

This is a suit brought by olaimant, Thomas F'. Trede; to
recover for personal injuries alleged to have beon incurred by
him while in the employ of the State at the fair ground in
May,-1922. Claim was filed June 29, 1923, and evidence ta'ken
by stipulation and filed ¥February 14, 1925.

Claimnant alleges that while endeavoring. fo .operaté a
tractor for the State, he receivet a slight cut over:ihe left
eye which caused him to lay off of the job a week, and. pay a
doctor’s bill- of five dollars for. taking two: stitches«in"the
wound above the ecye, and that.the cut caused a}sear:that
causes a permanent disfigurement of the face. ... 7 +r: -

Tho evidence shows that he was paid for the entire timo
he lost on account of the injury. When he finally quit his job
he did not do so as a result of any injury received. There is
no evidence of any suffering of consequence; or that he was'
confined to his bed or houde:in consequence of the injury:.
From our analysis of the very meagor evidence as to his dis-
figurement, we are inclined to think it very slight. -One of:
his witnesses testified ‘‘it only showed a little streak about
three-fourths of an inch long; and that if he were.not looking
for the injury, he would not likely notice it a few.feet .away.”’
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He was endeavoring to run the tractor without ever having
had any experience and was awkward in his efforts to do so:
hence the accident. There is no evidence that the $5.00 he
paid the doctor for fnking the ftwo stitehes was paid 1o him
by the State. le suffered very little, and that only for a few
days. While the claim seems to us quite trivial, yet he was
in the employ of the State at time of the accident. We have
decided to and do award elanimant $100.00.

(No. 723—Clatm denied.)
Rector LEceraxo, Claimant, vs. STATE or ILLiNoIs, Respondent.
Opinion filed April 16, 1025.

CiviL SERVICE—tchen salary not allowed. Where claimant under Civil
Service employment of the State, under an indefinite leave of absence, enters
the U. 8. Military Service and is discharged therefrom, the State Is not liable
to him for any salary during the time of his absence.

SAME-—recinstatement {s in discretion of commissioners. The reinstate-
ment of an employee In the service of the State g8 a matter left to the dis-
cretion of the Clvil S8ervice Commisston.

Pavun W, Herpert, for claimant.

Oscar E. Carustroy, Attorney General; Geonar C. Dixox,
Assistaut Attorney General, for respondent.

Mr. Curmer Justice Lekcn delivered the opinion of the
court: :

The complainant alleges that he was a duly certified rod-
man under civil service in June, A. D. 1916, and by another
examination in January, 1917, he was certified as topographic
draftsman and did for said work receive a monthly salary of
$150.00. The claimant further alleges that in May, 1917, he
entered United States military sorvice under indefinite leave
of absence, Claimant further states that he was to be rein-
stated when he was discharged from military service. Claim-
ant further alleges that he was refused reinstatement upon
his application made in July, 1919; that he persisted in his
demand for reinstatement up until July, 1921, and that dur-
ing that time he made claim for payment of salary for
eighteen months at $150.00 per month,

The defendant, by the Attorney General, comes and files
its demurrer, whereupon it is considered that as a matter of
Inw the demurrer should be sustained.
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This is a case similar to another filed for the econsideration
of this court, which claim was denied, and this case inspires
in addition to the facts in the other case, patriotic considera-
tion, beecause of the faet that the claimant took a leave of
absence for the purpose of entering military service in behalf
of our country, and although the members of this court would
personally feel disposed to make an exception in this-case for
patriotic reasons, yet no exceptions can be made by any court
which realizes that they are controlled by the law of .the nation
or state and cannot therefore depart from the law or tha
practice because the law of the country and of the state is
greater than any court functioning under any system of

our laws.

It is the opinion of the court, as stated in the other ease,
that the question of reinstatement under the powers granted
to the Civil Service Commission or any other branch of our
State government to discharge employees or to refuse to rein-
state other employees on account of the lack of work for such
employees or other reasons indicated by laws and usages, is
with the discretion of such commission or branch of the State
government having control of such employment, and in this
case one of the reasons urged by the defendant was the lack
of a place giving work for the claimant, and from all:the
records and evidence before the court, t the court. cannot find
there has been a breach of djscretion that violates.the laws
of our State or,the rules of einployment under. civil aervxco.

Therefore the claim i is denied and the case dismisaed
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(No. 738—Claim denied.)
Jonx Lewsox, Claimant, s, STATE oF [LLiNois, Respondent,
Opinlon filed April 16, 1525,

STATE OFFICERS—cannol admit away rights of Staie by stipulaticn. No
officer or agent of the State can by stipulation or otherwlse admit away the
interest or rights of the State in any suit, and that is speclally true where
claimant brings his sult for services rendered for the officer or agent who

enters into such stipulation.
SaMe—appropriation for officers—no right to contract indebiledncess

against Statc. No officer has the legal right to contract any indebtedness
on behalf of the State, nor assume to bind the State in any amount in excess
of the moneys appropriated for his office, unless authorized by law.

Sasmep—oficer cannot enter into contract when., No officer or agent of the
State can contract to bind the State, directly or indirectly, for the payment
of money, unless expressly authorized by law.

SAaMb—cannot ignore limitation of appropriation for their officc. State
officers cannot ignore the limlitations of appropriations made by the Legis-
Jature for thelr reaspective offices or depanrtments and rely on the Court of
Claims to take care of all claiims made {n excess of such appropriations.

SayMe—no cquitable rclict against atatutory prohibition. Where the

statute forbids the doing of a thing equity will not afford rellef.
RULER oF couRrTr—must be complied with, Whero claimant fnils to comply

with Rule 5 of the court, the court may dismiss the claim.

Furep L. Loypa, for claimant.
Epwanrp J,. Bruxpaagg, Attorney General, for respondent.

Mr. JusTtice PaiLuirs delivered the opinion of the court:

This is a claim filed November, 1923, by John Lewson of
Chicago, Cook County, Illinois, in the sum of $4,000.00 on a
contract awarded to him by the Attorney General to compile
and digest the report of the Attorney Genecral, 1921-1922, for
which he and the Atforney General had an understanding
that he would pay eclaimant a reasonable compensation.
The claimant, after a statement of his qualifications to
do such work as that alleged in this decelaration, says
that in May, 1917, the Honorable Edward .J. Brundage,
Attorney (Qeneral of Illinois, appointed claimant his As-
sistant Attorney General, at an annual salary of $:3,600.00
per annum. After doing quite a lot of work in such capacity,
clnimant was to undertake the digesting and compiling the
opinions and reports of the Attorney General, providing the
clnimant with a special stenographer at an annual salary of
$1,400.00, and with a well furnished office, stationery and sup-
plies. Claimant had ediled and compiled several reports, for
which we presume he was paid, or that such duties constituted
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a part of the duties of his office while on salary as stated.
That in due time, we can’t tell when, he entered upon the
digesting and compiling of the report of 1921.1922, when, on
account of vetoes of certain appropriafions to the Attorney,
General, said officer deemed it advisable to discontinue the
office services of claimant, and assigned his stenographer to
other work: that in July, 1922, the Attorney General again
engaged him to resume his work of making the bi-ennium
report of 1921-1922, and that said report was prepared and
published and distributed.

That at the time, July, 1922, there existed and were avail-
able funds which had becen appropriated to the use of the
Attorney General out of which this claim might have been
paid; that by the time claimant completed the work the said
funds out of which he might have been paid were either ex-
hausted or were urgently needed by the Attorney General for
othor purposes, such as carrying on the routine business of his
office and necessary litigation, and he refused to pay claimant
on account of compiling and digésting the eaid report of 1921-
1922, including stenographer fees and other expenses, the

aaid sum of $4,000.00.
Attached to the declaratiou appears this stlpulatton,

to-wit:
“In the Court of Claims of the Stite of Ilinois, September SOaslon. 1923.

John Lewson vs. 8State of llllnoh; olaim for compensation for norvleen
rendered Attorney General.

. BTIPULATION

It is herehy stipulated and agreod by and between the wtlen to the
above entitled cause that the facts in statement of claim Are true in sub-
stance and -in fact, and that $4000, qo is. rouonuble eompemtlon for the

services performed by aald claimant as alleged.
(8igned) Joux LewsoN, Claimant,
' (Bigned) Emwmn J. BRuNDAGE, Altorney General.”

Rule 5, adopted by this court, requires that every claimant
shall state whether or not any other person has any interest
in his claim, and if 80 who and how much, ete.; whéther pre-
sented to any state de'partmeht or state oﬁicers, tribunal, ete.;
and a bill of particulars, stating in detail each and every item
and the amount claimed on account thereof, and the same shall
be attached to claimant’s declaration.

Claimant entirely ignores this rule. It has been repoat-
edly held by this court that said rule must be complied with,
especially in important and unusual cases like the one at bar.



82 L.LEwsoN 2. STATE OF ILLINOLS,

While this case is more in nature of a case in equily than a
suit at law, «till the rule makes no distinetion between the two
in the requirement set forth in Rule 5.

A hill of particulars should always he filed for the informa-
tion of the court.

The claim was brought and filed by claimant on the 9th
day of November, 1923. His attorney entered his appearance
as attorney. in said claim January 8, 1924; and neither claim-
ant or his aitorney has ever filed a brief or presented an
argument in the case; or offered evidence of other witnesses
familiar with sueh work, as claimant claims ho has done, as
to its reasonable value.

It is true the Attorney General admits by stipulation that
claimant did the work as alleged and that the price charged
by him is reasonable.

The Attorney Ueneral cannot, nor can any other state
officer or agent of the State, by stipulation, or otherwise,
admit away the interesis and rights of the State in any suit.
This is especially true in cases wherein the clnimant, bringing
the suit, is bringing it for servieces rendered by claimant for
the officer confessing the right of action against the State.
Such procedure is contrary to public policy.

The State legislature biennially makes appropriations for
ordinary and contingent expenses, ete,, for the operation,
mainfenance and the administration of the several offices,
depart{ments, institutions, boards, commissions and agencies
of the State government.

The appropriation bill specifies for what purpose or pur-
poses the appropriation is made. -

The clective State officers and the various State institu-'
tions know the amount or amounts appropriated for them
respectively, and that it is intended to be sufficient to conduct
the duties of such offices or departments for two years after
July 1st, succeeding the appropriation. It is unnccessary to
cite the statute on this point.

Again, the statute of Illinois provides that ‘“No officer,
institution, department, board or commission shall contract
any indebtedness on behalf of the State; nor assume to hind
the State in any amount in excess of the money appropriated,
unless expressly authorized by law to do so0.’’ Calill-Calla-
gan, Illinois Revised Statute, 1923, Chap. 127b, See. 30, page
3246.
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This would seem to preclude claimant from right of re-
covery, but he claims that equity should aid him in his pre-
dicament. Where the statute prohibits the doing of a thing,
equity will afford no relief. @ood conscience, without the aid
of law or equity, can do nothing for claimant, except to sympa-
thize with him, a feeling which this court entertains for this
claimant. Again, the claimant knew before he enlisted in the
work the last time he went at it that it might be doubtful about
his pay, and he should have thiis been a little more éaritious
in doing the work. It is not right clear whether or not claim-
ant was still gettmg a salary as an assistant to the Attorney
General when he did this work. ''Wae are inclined ‘to think his
salary has ceased. This was another danger signal.for him
in contracting with his former employer. No officer .or agent
of the State can contract to bind the State directly.or indi-
rectly for the payment of money for any purpose, unless
expressly aunthorized by law. 'If he has any common law
powers that conflict with the statute, the statute governs. The
legislature, through its committees, ascertains biennially what
is a reasonable and proper amount to be appropriated for
each officer and department It is a vital part of the duties of
the legislature, in its wisdom and deliberations, to carefully
ascertain what amount of money our State should expend in
the succeeding two years; and we believe that the legislature
and the governors of Illinois -have always been very lnberal
in the allowances in the appropriation bills. :

To allow this claim would be to establish a most dangerous
precedent. It would open up the avenues for all Stite officers
-and State departments to ignore thé limitation of the appro-
priation for their reapective offices. or departi‘nonts, if they
saw fit so to do, and rely on the Qourt of Olaims to take care
of all clnims made in excess of such appropriations. - -

Weé beliéve the legialatnre dnd Governor are much better
informed on mitters- of appropriations than the Court of
Claims s ot evet" will be, and that' that subject is exoluslvely
within their poWwlrs, hﬂd dﬁtfea +and we will not usurp it. “We
could oité se’#erﬁl ‘Iﬂiﬂbib‘ﬂﬁprémb Ootirt decisions in support

of our viewis ‘biit we £aol{t'is" innécessary to do so. )
For th &asﬁﬁe abq% 'sta‘tiad, tho case will be dism:ssed -

h t‘iuj)f{’ ) z 11
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(No. 748—Cluimant awarded $3750.00.)
IlkMa C. Crosny, Clatmant, ¢, STATE oF [LLINOIS, Respondent.

Opinion filed April 16, 1925,

RESPONDEAT sSUPERIOR—docirine of nol applicable to Ktate. ‘The doctrine
of Respondeat Superior i8 not appticable to the State is not liable for injurles
sustained by its employees while in the discharge of their duty.

SocIAL JUSTICE ANR EQUITY—aWward may be made. While there may he
no legal labllity existing against the State for injuries sustained by its
employces while in the performance of their duty, the court may ns an nct of
social justice and equity enter an award {n favor of clafmnant.

Bowe & Bowe, for claimant.

Epwann J. BRuNbDaGE, Attorney General; Gronar (. Dixox,
Assistant Attorney General, for respondent.

Mr. Justice Liezcnt delivered the opinion of the court:

This case comes before the court by deelaration filed by
Krma C. Crosby, by Bowe & Bowe, her attorneys, sefting
forth that on the 26ih day of February, A. D, 1922, the State
of Tlinois and trustees of the University of Illinois main-
tained, managed and operated a cerfain school, to-wit: Ur-
bana, in Champaign County, 1llinois, known as the University
of Tllinois; that as a part of said university of the said Siate
of Illinois, the snid Stiate of Illinois and trustees thercof
maintfained ceriain shops and foundries in which dangerous
power driven machinery was used, and concerning which
there were statutory regulation for the protection of cem-
ployeess that on, to-wit, Pebruary 26, 1922, Glen M. (‘rosby,
husband of petitioner, was employed ag an instructor in one ,
of said workshops or foundries by the satd trustees of the
University of Illinois; that the said Glen M. Croshy was then
and there injured by reason of an accident which avrose out
of and in the course of his said employment; that said Glen
M. Crosby was killed by reason of the said injuries: that his
wages during the yemr preceding his donth were, to-wit,
$200.00 a month; that the deceased left him surviving a
widow, Erma C. Crosby, the petitioner hercin, who was
dependent on the deceased and whom he was under legal
obligation to support at the time of his death, which was on
the 31st day of March, 1922; that claimant resides at 246
South Fifteenth avenne, Maywood, Illinois.

The Attorney General filed a demurrer, which, ax a mat-

ter of law, is sustained.
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From the stipulation of facts agreed upon between the
parties hereto, by their respective attorneys, it appears that
the Illinois State University at Urbana, Illinois, is a Iarge
educational institution conducted by the State of Illinois; that
its grounds comprise many acres; that it has Iarge and expen-
sive buildings, some of which are several stories in height;
that in some of the buildings are high pressure boilers for
heating, power and other purposes; that said University of
Illinois has departments devoted to the study of éngineering
in its various forms and that in some of these departments
there are rooms filled with power driven machinery and dan-
gerous appliances, required by law to be guarded in special
manner, which said machinery and appliances are used in the-
general work of instruction and demonstration: in. the said
branches of science; that the State of Illinois employed Glen
M. Crosby, the deceased, as an instructor in ono of the en-
gineering departments, and that his work required him to be
in a certain foundry conducted by the said university as a
part of its school; that on or about thé 26th day of February,
A. D. 1922, the said Glen M. Croshy, wlile so eihployéd in
the foundry of the University of Illinois, ns assistant superin-
tondent, or in some similar capacity, was assisting in the lift-
ing of some heavy metal object which was suspended:from a
beam by means of a chain; that some part of the arrangoement
which held the metal object suspended broke and that- the
chain, or some other part of the contrivance, fell and struck
Glen M. Crosby on the cheek, causing a wound to his jaw; that
the wound to the jaw became infected and that Glen M. Crosby
died five weeks subsequent thereto from a strepticoccic infec-
tion; that said Glen M. Crosby was employed at a monthly
rate of pay of One Hundred Eighty Dollars for ten months,
or BEighteen Hundred Dollars a year.

It is further stipulated that the trustees of the university
be dismissed as parties respondent, and the court finds that
an award should be allowed in this ease in equity and good
conscience, and we do therefore award the claimant the sum

of $3,760.00.
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(No. 786—Claimant nwarded $500.00.)
Oriver CrLark, Claimant, s, STaTe oF ILLiNxois, Respondent,
Opinion filed April 1G, 1024,

QOVERNMENTAL FUNCTION—gtale not liable. ‘This case is controlled by
the decision of the court in PDenny v. State, supra.

J. Frep GinsTER, for claimant,

Oscar E. Canrwstrom, Attorney General; S. S. DuHanew,
Assistant Attorney General, for respondent.

Mr. CHier Jusrtice Craniry delivered the opinion of the
court:

The claimant was employed by the Stafe of Illinois as a
guard of the Chester State Hospital, and while in the per-
formance of his duties as such guard it appears that he was
beaten and badly ill-treated by being assaulted and bitten by
a great number of the inmates of said institution in their
endeavor to escape. It has been the custom of this court in
handling these claims to take into consideration the Work-
men’s Compensation Act, but it further appears that since
his injury he has been receiving his full pay from the State,
which would have been more than he would have received if
he was receiving allowance under the compensation Act.
However, to do the claimant substantial justice and having in
mind the possibility of his losing his present employment, and
in view of the testimony of a physician in the case that the loss
of efficiency in the arm of the claimant is not more than 40%
at this time and that it will eventually recover. It is there-
fore considered by the eourt that the claimant be allowed the
sum of $500.00. .
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(No. 767—Claimant awarded $2000.00.)
Encar CoLrarp, Claimant, vs. STATE oF ILLiNois, Respondent.’
Opinion flled April 16, 1825,

MILITARY ur.svzc»—_—wher; State Habdle for injury sustained by soldier.
Claimant was injured while in the discharge of his duty, as a corporal of the
Illinois Natlonal Guard, under orders of his superior officer, Held—He {a

entitled to an award,
WORKMAN'S COMPEXBATION ACT—Awdrd may be flved under protmlom of.

“"Phe provisions of the Workman's Compensation Act may be taken {1ito con-
sideration by the court in fixing an dward in cases of this character.

McLavouriy & BrLuyvan, for claimant.

Oscar E. CarusTtROM, Attorney General; Geonor C Drxon,
Assistant Attorney General, for rospondent

‘Mr. Crigr Justice Crarrry delivered the opinion of the
court:

The claimant is a young man 21 years old, unmarried, and
it appears that there is dependent upon- him for support his
widowed mother and four minor brothers and sisters, and
that the family is in needy circumstances.

Prior to and on September 9, 1993, the claimant was. a
member of the service company, 130th Infantry, Illmoxs
National Quard, with the rank of corporal. .. .-

On the date mentioned he was a member on, the detall of
six men who were directed to’ engage in collecting ina truck
dry garbage about the camp. :

As Corporal Collard was olimbing upou the stop of 1he
truck, it moved forward, crushing him between the fruck and
a tolephone pole, and canged injury, which is the base of his
claim.

There appears to be no contention on behalf of the State
as to the fact of the ocourrence of the accident or the fact that
it occurred while the claimant was in line of. duty,:the only
contention being the extent of the damages of! in;ury sustained

-hy the claimant. O T S

It appoars that the olmmunt‘: uffered a fracture of thie left
femur at the junction of the middle and uwppeér third. ;mtl At is
further claimed that the fractured bones made a union:in mnal-
position, with an overriding of the fragmeuts, cauamg an
anternor-postenor deformity, caunsing, it is claimed, a. short-
ening of the left leg and impairment of function oharaotemed

1 *y

in a limp. S ! T S S R
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It appears that the injury caused the elaimant and is
causing him considerable pain and discomfort,

In making allowance in this ease, the court, in following
its precedent in other cases of this character where employees
were injured while in various employment in behalf of the
State, and that considering the Workmen’s (C‘ompensation
Aect, it appears to the court that there is not more than 50%
disability, but the court wishes to also consider the medienl
requirements that might be necessary for the nid of the claim-
ant and will have that in mind in making an allowance.

It is considered by the court that an allowance of $2000.00

be recommended.

(No. 784—Claimant awarded $1500.00.)

Guipo MATTEL Claimant, s, STATE or ILLiINo1s, Respondent.
Opinion flled April 16, 1025,

CoNTRACT—when Statc is not liable. The State is not liable for supplies,
articles or musical instruments furnished by an employee, of its {nsatitution,
out of his own funds for use in such institution, or for loss of same.

S0CIAL JUSTICE AND KEQUITY—atcard may be madc—rcimburscement. While
there may be no legal liability against the State for the loss of instruments
used by its employees in its institution, yet as an act of socianl justice and
equity an award may be made to reimburse claimant for such loss.

Joux L. WALKER, for elaimant.

Ebwarv J. BRuxpacr, Attorney Goeneral; Grorar: (. Dixox,
Assistant Attorney General, for respondent,

Mr. Jusrtice Leecu delivered the opinion of the court:

This is a case commenced by plaintiff, Guido Mattei, by
John L. Walker, his attorney, sotting forth that on to-wit:
September 20, 1914, the plaintiff was engaged by defendant
as bandmaster at its institution, loeated at No. 1900 Collins
street, in the City of Joliet, in the county and State aforesaid;
that said plaintiff has been employed as said defendant’s
bandmaster at its said institution continuously since that date
and has had under his charge the suporvision and teaching of
music there; that the musical library of said defendant’s insti-
tution became inadequate, and there being extreme difliculty
in replenishing same in order to keep it in first class condition,
for the progress of those in said institution band, said plaintiff
as bandmaster purchased from time to time, out of his own
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salary, music and musical instrufnents, with the knowledge,
consent and acquiescense of said defendant, to-wit :

A musical llbrary valued at approximately ............coevrvevnnss $1500.00
One Pathe talking machine ..........ciiiiiiiiiiinreernnennranes 102.00
76 double faced reCOTdB ......ccviiverereneerenennenensnnnssnennss 225.00°
ONe ANATE QrOM o .ot viiinrnussotrenronnerosssessatonsssncsransssns 36.00
One silver clarinat mouth plece ..........iivivretnenrvvervenannns 16.00
One rubber clarinet mouth Plece ..........c.vviivinnerrncns goeeees 5.00
One Oliver tyDewWrIOr ...ttt iiersoressrssrenssncsnososnsrsnans 49.60
Onemusie brlel CaBO ......c.oivtvitinennsonernescscenssavenses e 7.80

B+ 1 Y $1940.60

That it became necessary to increase the musie library in
order to properly teach and supervise musie for the benefit of
the inmates of deféndant’s institution, on account of the band
at said institution being divided by the transferring of part of’
it to the new prison of said deferidant in Lockport township, in
county and State aforesaid; which was also placed under the
care and supervision of plaintiff as bandmaster; that no addi-
tional State appropriation having been provided for this pur-
pose, said ‘pl_aiili_til{'), kept adding to and augmenting his awn
said library at his own ¢xpense and out of his own,salary, in
order to keep the bands in the two said defendant’s institu-
tions from falliug into arrears and depreciating as. bandmen,
and to keep them foremost in the United States of America, as
the greatest of their kind; that defendant’s duly: gutherized
agents were in possession and control of said institution at
Joliet, and it was mutually agreed between defendant’s agents
and plaintiff that said plaintiff’s musical library as sugmented
from time to time and said plaintiff’s instruments that he had
also purchased should be kept, stored and she,lte‘reﬂ in, said
institution as they wero in daily yse, and said plaintiff then
and there .PQ"{miﬁFQd his said library and his said mugical
instruments_aforesaid, and tho said defqndaut’sﬁ;ggtpnth.}p\d
the possesgsion, gare, custody,.control and complete;gnper-
vision of it, and said plaintiff’s library was burned at.said
institution at Jollet, when fire hroke out there on January
31, 1924, which completely destroyed said library and musical

instruments.
The Attorney Gencral filed a demurrer in this ease, which,

as a matter of law, i8 sustained.
Tt is stipulated and agreed by and between the partios
in above entitled eause that the affidavits of Dio Moreno, New-
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ton I. Gerhardt, and Guido*Mattei may be considered us evi-
dence on hehalf of plaintifY, as fully as if aflinnts had appeared
and testified and their testimony had been taken in the form
of dopositions. 1t is further stipulated and agreed between
the parties as follows: [t is hereby stipulated and agreed, by
and between the claimant above named, by John T.. Walker,
his attorney, and the State of Illinois, by Edward J. Brundage,
Attorney General, that the evidence to be taken on hiehalf of
the claimant herein in support of and of said claim shall he
taken before Herbert P. Folkers, a notary publie, at room 500,
James (. Heggie building, in the City of Joliet, Illinois, on
July 7, 1924, at 1:30 P>. M., and continuing from day to day
until completed. It is further stipulated and agreed that said
deposition when completed shall be returned by said Ierbert
P. Folkers, notary public, to Louis L. Emmerson, Sceretary
of State, and ex-officio sceretary of the Court of Claims, by
mail, in a sealed envelope bhearing his endorsement and the
title of the case, and reciting that it contains the said deposi-
tion. It is further stipulated that all statutory requirecments
with references to notico of the taking of said deposition here-
in in said order are waived and that said deposition shall be
taken pursuant to this stipulation and may be read in evidence
on behalf of the claimant in the above entitled causce with the
same cffeet as though taken with all statutory requirements
complied with, subject only to such objections as go to the ma-
terinlity and competence of the evidence.

The evidence shows that the claimant, Guido Mattei, is o
resident of the City of Joliet, and that he was employed as
bandmaster in the 1llinois State Prison at Joliet and had been
so employed for twelve yoars past; that he had charge of
the musieal library at this penitentiary and that he purchased
out of his own wages the musieal library which was destroyed
by fire, as shown by the evidence, together with other personal
properiy; that said musical library was of great value.

While the State of 1llinois is not liable, still we believe that
as a matter of equity and good eonscionee, the claimant should
be awarded a sum sufficient to repay him for the musical
library destroyed.

We therefore award the claimant the sum of $1,500.00.
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(No. 796——Claimant awarded $727.44.)
I.unAa B. ThaoMmpson, Claimant, vs. STATE oF ILLINOIS, Respondent.
Opinfon filed April 16, 1923.
ProrPeR1Y LOSB—10hen award may bde made to SBtate employee for: 'This

case s similar to that of Underwood v. 8tate, supra, and the decision of the
court there announced governs this claim.

R. O. CraripDa, for claimant.

Epwarp J. BruxNpage, Attorney Qeneral; Groraek C. Dixox,
Assistant Attorney General, for respondent

Mr. JusTice ParLies delivered the opinion of tlié court :

This is a suit brought by Luna B. Thompson, clalmant for
loss of goods in the fire which odeurred in Chicago State’ Hos-
pital December 16, 1928, and may be called a companion ‘case
with No. 152 of George B Underwood, in which oplnion was
filed April, 1925, along with this opmion :

The faocts are idbéntiddl in the two and other cages. Clmm-
ant was in the employ of tli& State in said hospital at time
aforesaid when the anniox was burnt, in which claimant, with-
out fault on hér part, lost dll her wearing apparel, trunk,
goods and chattels, which form the list filed, seem to be a
reasonable amount for an employ to have on hand under the
contract of her employment. The pnces secem reasonable,
and a full bill of particulars, with prices are flled, amounting
to $727.44.

The facts seem, in equity and good consclence, to’ Justnfy
the eclaim. We accordmgly award claimant fho sutn of

$727.44.
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(No, 80S—Claimant awarded $300.00.)

Davip Marceivs Urcnteren,, Claimant, @s. STATE oF lLLINOIS,
Respondent.

Opinion filed April 16, 1924,

REesronxnrar svrertor——doctrine not applicable to the &tate. Under the
doctrine of Respondeat Superior the S8tate {8 not llable for Injuries sustalned
by its employees while in the performance of their duty.

SOCIAL JUSTICE AND EQUITY—~—icard may be made. While the State Is not
liable, an award may be made to an injured employee, as 1 matter of soclanl

Justice and equlty.
K. C. RoxaLvs, for claimant.

Oscanr K. CanusTiroM, Atlorney General; Geonar C. Dixox,
Assistant Attorney General, for respondent.

My, Cuier Justice Cranity delivered the opinion of the
court:

This is a claim brought to recover compensation for in-
juries to the claimant while employed as a gardner for the
Watertown State Hospital. It appears that while in the
course of his employment he jumped from a wagon and broke
his left leg above the ankle.

As a matter of law, the demurrer filed by the defendant
should be sustained, but as a matter of social justice and
according to the position heretofore taken by this court, that
employees of the State should have the same benefits that
would accrue to them wnder the Workmen’s (‘fompensation
Act, were they emploved by private corporations.

It appears from the record that the injury occurred on
October 9, 1922, and that, according to the cusfom of the
department under which he was working, he was allowed a
month’s salary. Therefore, his compensation should only
begin November 9, 1922, Tle was paid $75.00 per month, with
room and board, by the State, and before he was employed
by the State he reccived not to exceed $1200.00 per year. 1t
appears to the court that he ought to be allowed a compensa-
tion for about six months,

It is therefore ordered that the cluimant be allowaed the

sum of $300.00,
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{No. 815—Claim denied.)
Errox C. Aryitace, Claimant, vs. STATE oF ILLiINoOIS, Respondent.

Opinion filed April 16, 1925.

FtER AND BALARIES—when stale not liable—reinstatement of employec.

The State {3 not liable for the salary of an employee, who upon leave of
absence without pay, is refused reinstatement by the authorities under whom

he previously worked.
JumispiorioN—when court will not take. The court will not take juris-

diction in cases that offect the discration of authorities in other braunches ot
the Government.

Earr W. WiLEY, for claimant.

Oscar E. CarLsTrOM, Attorney General; Georaee C. Dixox,
Assistant Attorney (General, for respondent.
Mr. Cumer Jusrioe Crarity delivered the opinion of the

court:

In the statement of claimant it appears that he was ap-
pointed to a position as deputy state firo marshal about
November 1, 1920, and passed a ocivil service examination
for that posmou The claimant further states that about
Fobruary 1, 1928, claimant applied for a leave of* gbsence
without pay for six weeks on account of alleged physical ail-
ments, and same was graited, and about March ‘15, '1923, he
asked for an axtension of such leave for six méhths lohiger,
oxpiring Septembher 15, 1923, and at about that time he ap-
plied for remstntoment which was apparently refused, and
claimant presents his clmm to this court for two months
salary.

The Attorney Genoral comes in behalf of the Stato and
files a demurrer, and as a matter of law it is the opinion of
the court the demurrer should be sustained. In a further dis-
cussion of the faots in the case, it appears that thé claimant
sought redress to the State’s Civil Service Commission .and
also to the State Fire Marshal, aid it is evident to the dourt
that these authorities, having full knowledge of all the facts
and circumstances, did not' considér it proper to reinstate
claimant, and it appears to this court that this court sliould
not take Jurindictwn in questions that would effest the'discro-
tion of the authoritics of any particular branch of the Stato
government, and from all the facts befora the court it is of
the opinion that-éven conaidering the case onits merits, relief
should not be granted to the claimant in this ease. :
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Therefore it is considered by this court that said claim be
denied and dismissed.

{No. 820—Claimant awardcd $792.00.)

GiorGe TeEMPLE & ArrHur R, TeExere, Partners, Claimant, s, StATE
oF ILLINoO1S, Respondent.

Opinion flied April 16, 1025,

BarLes—ichen Stlate liadble. ‘The State is liable to refund the purchase of
hogs sold by it to clalmmant when the animals are infected with contagious
and Infectious disease, :

IuxcgericH & CuarMaN, for claimant.

Oscar E. CarusTroM, Attorney General; Georce C. Dixox,
Assistant Attorney General, for respondent.

Mr. Cuier Justice Cranrry delivered the opinion of the
court: '

This is a claim for a loss arising out of a purchase of hogs
from the University of Illinois by the claimants.

It appears that the defendant maintains and operates a
department of animal husbandry as a part of Agricultural
Experiment Station in connection with the University of
Illinois, situated in Urbana, in Champaign County.

It appears that said institution carried on oxperiment
matiers and kept hogs for experimental purposes or other-
wise. '

It is claimed that a lot of twenty-five hogs were sold to the
claimants by the authorities of such university, payving there-
for $160.00; that claimants afterwards purchased cighty-one
hogs, paying therefor $792.00; that this latter lot of hogs
were infected with ‘“flu,”’ a contagious and infectious disease
of swine.

Tt is further alleged that agents at such university knew
of the diseased condition of the hogs.

The defendant appears and objeets to the allowance of this
claim,

The claimant also claims damages on account of loss of
other hogs, feed, ete- .

“The court is of tho opinion that to go beyond the question
of ecighty-one hogs sold, that would get into the realm of
speculative damages.
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However, from all the evidence, the court is of the opinion
that the hogs were not well, that is, the bunch of eighty-ono
last sold to claimants were sick and should not have been sold.
Therefore, the court recommends an allowance of the sum of
$792.00, which. is an allowance on account of the eighty.one

hogs last sold. S

(No. 829—Claimant awarded $2500.00.)

Rov E. SEpEwarFT, Claimant, vs. STATE OF ILLINOIS, Respondent.
Opinion filed April 168, 1925.

MILITARY RERVICHh—wAen claimant entitied to award. Whero a member
of the 1llinois State Militia is Injured while in the performance of-his duty,
under orders from his superior officér, an award may be made to him for

the Injurles sustained.

Roy E. Ssnmmnn, for claimant.

Eowarp J. BruNDpaGE, Attornoy General; Gnomn C. Dxxox,
Assistant Attorney General, for respondeut

Myr. Juaror Lercn delivered the  opinion of the caurt.

This is a case ﬁled by Roy BE. Sedewarft, a pnvate in
Battery “E,”’ 202nd. Artﬂlery (Anti-Air, Craft), ,stationed
and encamped at Camp Custqr, Michigan, to recover. da
for injury sustained while on duty, and in his. declaration
claimant avers that on July 138, 1923, he, togather with.other
members of the Ilinois, State I&filitm, was engaged in practice
firing of & certain machine gnn under the command of Major
Kenneth C. Seibert; that at 11:15 A. M. the order was given
to cense firing an fq, mQuni; the gun; that clnimgnt and
one Alexander A, rans wo}-e engaged in dismonnting, the
gun; that l\fpjox‘r u n ‘explosion, tnmed 8 ound
and zla]tiu\'htht:i: ¢lg ant :ll:id en n;q:'ﬁd in the hll'l ht hand;
that his han ver.the min e gun, which wag not
Jocked, angd. tﬁ;&aigqqa iy e o&t?mj handle of the guyn and
pulled it upwarda., qu and his, res lant
injury; thqtimﬂf;” Y. %eg‘ q&ﬁ r,gtgtion of the indog Anger
and part fthe; n of, t 'nnd, necess (itatmg the
drawing. of, 1) 1 g gt the palm an fastqp g
same there,. a; : ,rmmnt and se v:mq Iy, mtpr-
ferring with.

ant to eqm a
the time of the inj

ry. he, W&?z pmployed & eler ”f clty'
in a railroad omco, h,lg uties requiring wrifing:b é?m dp
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he has since lost his position, as he was unable to write a
reasonably legible hand; that claimant was confined for a time
in a hospital at Battle Creek, Michigan, and therecafter was
treated by Dr. L. C. Dubois, of 202 A. A. A, I. N. (1., whose
address is 5875 Broadway, Chicago; that elaimant is assisting
in the support of his mother, so far as he is able to; that he
has only been able to secure temporary positions since his
injury; that his injury has seriously handicapped him for
manual or eclerieal labor; that he has no profession and is
probably not educated or equipped to undertake one cven
if he had the means to pursue an edueation, and claimant
avers that the injury resulted while he was under order given
to claimant and others to dismount the machine gun, and that
said machine gun in some manner was accidenfally dis-
charged, whereby the injuries above set forth resulted.

The demurrer filed by the Attorney General is allowed as
a matter of law.

Stipulation agreed upon by and between the parties recites
that the transeripts of all testimony given before the hoard
of oflicers at Camp Custer, Michigan, on July 13, 1923, and
subseqilent dates, touching the injury to Roy E. Sedewarft,
and which includes the testimony given by Major Kenneth C.
Seibert, Captain George F. Mundt, First Lieutenant Arthur
Hoag, Sergeant Charles F. Harrell, witnesses Gaffney, Lat-
quist, Branski, Wolfe, Burt, Hoag, Block, claiman{, Roy .
Sedewarft, and others may be considered in evidence before
the Clourt of Claims in lieu of depositions, together with all
other documents, findings, date and information now con-
tained in the files of the adjutant general of the State of
Illinois, in so far as the sanme, or any part of it, may pertain
to the injury sustained by said claimant and to a correet andd
just disposition of the claim of the said Roy FE. Sedewarft
against the State of Tllinois.

It appears from an amended deelaration flled herein that
claimant has heen paid $30.00, and that an additional sum of
$180.00 has been paid {o claimant on September 4, 1024,

The court further finds that the board of officers who con-
sidered the case recommended that claimant be paid the sum
of fifty dollars per month for a period of fifty months, and
found the degree of disability suffered by claimant to be 5096 ;
that subsequently the board amonded their report and recoms-
mended that claimant be paid the sum of two hundred dollars
in eash and the further sum of fifty dollars per month until
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the matter could be considered by the Court of Claims, and
we find that said sums of $30.00 and $180.00, respectively,
have been paid claimant.

We accordingly award to the claimant the suam of
£2,500.00.

(No. 831—Clalmant awarded $801.16.)

GrorGe B. UxpeErwoob ANxD LAt UNDERWOOD, Clatmants, vs. STATE
or lrLrinors, Respondent.

Opinion filed Apru 18, 19235,

PROPEKTY LOSAR—award may bﬁ made to Siate employee, Where the .
property of a State employee is lost by fire at a State Inatitution, such em-
ployee may be awarded compensation for the loss, as a matter of social
Justice and equity, although no litbllitr exlnts against the State tor the loss,

Grorag B. UNDERWOOD, for clalmant

Oscar E. CarisTroM, Attorney General; Georar C'. Dixonw,
Assistant Attorney General, for respondent.

Mr. Justice Pamuirs delivered the opinion of the court:

The claimants, George B. Underwood and Leah Under-
wood, his wife, file thmr claim  for damages in the sum of
$801.15 for loss of their clothing, wearing apparel and house-
hold goods and chattels, burned and destroyed by ﬂre at the
Chicago State Hospital December 26, 1923.

Claimants weré in the employ of the State at said hosp:tal
at and a long time before 'the fire, and occupied quarters in
the said building. :The goods lost were necessary for a propor
cquipment of thieir. rooms so occupied by them. The origin
of the fire, so.far as the evidence discloses, is unknown to
claimauts or défendant, and without fault on part of .any of
the parties. It Was a very disastrous fire, destroying a num-
ber of lives of the inmateés, much personal property: and par-
tinlly destroying the building. Claimants were not in the
room contnmmg their goads at time of the fire, but were about
the premises engaged in their usual daily duties for the State,
and it was imposdgible to-save the goods, as disclosed by the
evidence. - The claimants. had no attorney to. présent. thoeir
claims, and taking evidence was conducted by Mr. George W.:
Dixon, Assistant Attorney General. :

A bill of partionlars ivas.filed
lost, their origlnal coab—pnces and’

itemizing all the artlcles
a fair cash: present value
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at time of their destruction by fire. The claim is verified by
the oaths of claimants, and corroborated by the evidence of
other witnesses.

While it has been often held by this court that the State is
not legally liable in such cases, yet in the interest of social
justice and equity, we are of the opinion that the entire de-
mand should be allowed. .

We accordingly award claimants the sum of $£801.15.

(No. 840—Claim dented.)
EarL M. HoacrLix, Claimant, s, STATE or ILLiNots, Respondent.
Opinlon Ailed April 18, 1025,

GOVERNMENTAL FUNCTION—division of hiphways—siate not liable. The
Siate in the construction, maintenance and patrolling of its State llighways,
exercises a governmental function and is not liable for the negligence of ita

agents or employees.
Pavn V., Gorpox, for elnimant.

Oscar B. CarrstroM, Attorney General; Roy D. Jouxsox,
Assistant Attorney General, for respondent.

Mr. Justice Leecn delivered the opinion of the court:

This case comes before the court on a declaration filed hy
Earl M. Hoaglin, claimant, by Paul W. Gordon, his attorney,
and makes a claim against the State of Illinois for the sum of
$5600.00; and for ecause for his claim, shows that some time
prior to July 12, 1924, the State of Illinois had constructed a
certain highway, commonly known as a hard road, through
Henderson county, Illinois, which said highway was desig-
nated, by the Division of Highways of the Department of
Public Works and Buildings of the State of 1llinois, ns Route
Eight of tho hard roads system of Illinois; that in the con-
struction of said highway it was necessary to construct certain
culverts under the same for the purpose of carrying off sur-
face waters; that one of said culverts was constructed at a
peoint south of the Village of QGladstone, Illinois, and at a
distance of approximately {wo miles from said Village of
Gladstone; that in construeting said culvert the.said High-
way Division did not make allowance for flood waters, or for
any surface waters in excess of the normal flow, and said
culvert was not of adequate size to carry off any unusual
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flow of such surface waters; that, during the first part of said
month of July, there had been heavy rains, in consequence of
which large amounts of surface waters were discharged from
the hills surrounding said culvert, and said culvert was
inadequate to carry off said waters; that in consequence of
the inadequate size of said-culvert a large part of sajd high-
way was washed out and carvied away by the said waters,
leaving a gap in said highway of approximately ninety feet
in width; that said gap in said highway constituted -a dan-
gerous condition, and that such dangorous condition con-
tinued for a long space of time, to-wit: until August 1, 1924;
that the State of Illinois, recognizing the dangerous conpdition
of said highway, and the peril in which persons uging said
highway were placed by reason thereof, hired g watchman to
patrol the west end of said gap and to warn all {ravelers on
said highway of the danger; that on, to-wit: July 12, A. D.
1924, at to-wit, 11 o’clock P, M., clajmant was driving a cer-
tain Studebaker touring car casl on gaid highway, traveling
at a reasonable rate of speed, {o-wit: twenty miles per hour,
and that he was entirely unhwq}’iquqf_, the dangerons aondition
of said highway; that, as he¢ approached the west end; of said
gap or break, no warning was given. him, and there were no
signs or lights to warn him of.the defective condition of said
highway; that no watchman was on duty; that the night was
dark and elaimant could not see- said break in the pavement
on said highway until his automobile had appraosached so near
to the same that it was impossible to stop said automobile, and
that same plunged over the embankment and crashed into the
flood waters below; that said automobile was almost com-
pletely wrecked, and that thé actua) cost of having automo-
bile repaired was $700.00; thdt claimant’s head was cut open
to such an extent that the dootor Was required to place 18
stitches in the wound thus caused; that his ear was partiajly
torn from his head; that one of his'ribs was broken and his
lung punectured by said broken rib‘;‘,;_hjét- his lég was injured
and wearing :':’Fpa__rel ritinéd; that he’l0st two months’ time
and was forced to discontinue work fé‘r two months béecause
of said injuries, that the actual pecuniary loss suffered by
claimant amounts to $5600.00. ~ . ' : o
Demurrer’ flled by Attérney Gerieral ia allowed as a mat-
ter of law, . " o T Uy R R
Stipulati‘qp_'gi)gréédf:& by ‘and ',be:t}#eeh the parties hereto,
by their respective attorhoys, provides that evidence be taken

PR
,,,,, b

]
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on behalf of elaimant before Martha E. MeCullough, a notary
publie, at room 103, in the First National Bank building, in
Galesburg, Illineis, on February 9, 1025, at 10 o’clock A. M.,
and continning from day fo day until completed; thal such
dopositions be returned to Louis L. Emmerson, Secretary of
State and ex-officio clerk of the Court of Claims, by mail in a
sealed envelope, bearing the endorsement of the title of the
ocasc and reciting that it contains said depositions; that evi-
dence need not be subscribed by the witnesses, and that the
certificate of the notary public and her notarial seal when
placed on said depositions will be sufficient to admit them in
oevidence.

It appears from the evidence that at the place of this wash-
out a barricade had been placed by the State, and was located
thore at the time of the aceident; that on each side of the
washout at a distance of approximately five hundred feet
were crected and in place warning signs, cautioning users of
the road of the danger existing, There is a conflict in the evi-
dence as to whether a red lantern, lighted, was in place on the
barricade; the three occupants of the car in which claimant
was riding testifying that no such lantern was placed on the
barricade, and there being an affidavit of one Lounis Hotfman,
who states that he passed said washout hetween the hour of
11:30 and 10 P. M., on the night of the accident, and that at
the time he passed this washout a lighted red lanfern was in
place on the barricade.

The demurrer filed on behalf of the State of Illinois, the
defendant, sets up the fact that the State is not liable hecnuse
the doctrine of respondeat superior is not applicable to the
State, and this rule has been upheld in previous decisions of
this court. 1In an action to recover for personal injury on the
ground of negligence in the defendant, the burden of proof is
upon the plaintiff to establish either that he himself was in
the excercise of due care or that the injury was in no degree
attributable to any want of any ordinary care on his part.
Testimony showing that claimant’s car skidded about sixty
feet from the place where the accident occurved, tends to
show that he was not in the exercise of due eare ond caution.
The testimony of one Ward dibson, who testificd that he
passed the washout in question about 7 o’clock that same
evoning and repassed the sanie place again the same evening
about 11 or 12 o’clock P, M, and that a lantern showing a
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red light was hanging on this barricade, visible for about a
quarter of a mile; the testimony given by John Stevens, and
Theodore Bonderer, both employees of the State, to the effect
that all ncessary precaution had been taken to warn people
from danger who might be using the highway at this place, all
tend to show that the State had used due care and caution

in guarding against danger at this point.
We do not feel that this is a case which Justnﬁea the gY ant-

ing of an award, and the claim is disallowed.

(No. 347—Claimant awarded $1790.93.)

" PAuLiNeE DounN RuboLprH, EXECUTRIX OF THE ESTATE oF FRANKLIN
Ruporprr, Deceased, Claimant, vs. STATE oF ILLINOIS, Respondent.

Opinion filed April 16, 1925.

INIIERITANCE TAX—twhen claimant entitled to refund. Where an in-
heritance tax has been assessed and pald under protest, and upon appeal and
hearing thereon, and the tax is re-assessed and a leaser amount {8 found to
be due the State, claimant is entitled to a refund of the difference between
the amount of the tax paid under the original order of the court and the

amount found to be due upon appeal.
MiLLER, GorHAM, WALESs & Noxox, for claimant. o

Epwarp J. BRUNDAGE, Atforney (General; Grorae C. Dixon,
Assistant Attorney General, for respondent
Mr. Justice PrrLrirs deliverod the opinion of thc couyt i

The claimant, Pauline Dohn . Rudolph, is executrix of the
last will and testament of Franklin Rudolph, late of Cook
County, deceased.  On June 27, 1923, an order whas ‘entered
by the county judge of said county ﬁxmg the total tax due
the State from said estate at the sum of $61,981.73, less 6%
statutory deduction--$25699.08-—or :‘a net -total of $39,724 69.
Claimant thereupon appealed from. said order of the county
judge of the county court, from: the order appraising the tax-
able share of claimant individually at said sum.

On June 28, 1923, claimant; under protest, paid the sald
net sum, being the total tax assessed against all the legatees.
The Union Trust Company also appealed from an order
assessing a tax of $10,032.98 against the interest of the Union
Trust Company as trustee for the will of Franklin Rudolph,
decoased, to-wit: Pauline Dohn .Rudolph, Frank:Dohn Ru-
dolph and Charles Dohn Rudolph, under certain trusts oxe-



102 CARTER 2. STATE OF ILLINOIS.

cuted by decedent in his lifetime, which the State of 1llinois
claimed were gifts in contemplation of death, ete. These
appeals were perfected July 17, 1923, and heard in court July
29, 1924 ; and thereupon the court enfered an order re-apprais-
ing the total tax due the State at $39,930.21, minus 5% dis-
count of $1996.561, or a net tax of $37,933.70, showing that
clnimant had thus overpaid tax fto the amount of %1790.93,
and the judge entered an order that she was entitled to a
refund of said sum.

The Attorney General, after examining the evidence sub-
mitted by claimant, says that she was entitled to the amount
claimed as refund. The court finds that the evidence on file
supports claimant’s declaration and claim, and accordingly
mitted by claimant, says that she was entitled to the amount
awards claimant the sum of $1,790.93.

(No. 849—Claim denied.)

ELTa M. CarTER, Claimant, vs, STaTE oF ILLINois, Respondent.
Opinion filed April 16, 190245,

NON:LIABILITY OF SBTATE—not liablc for injury austained by attendant at
State Fair. The State is not liable for an injury sustained by an attendant

or visitor at its State Fair, notwithstanding such attendant or visitor paid
an entrance or admission fee.

LrFonoer, Brack & SaauveLs, for claimant.

Oscar E. CanvLsTrom, Attorney Qeneral; S. S. DuvHaMmer,
Assistant Attorney General, for respondent.

Mr. Cuier Justice Cranity delivered the opinion of the
court:

This is a suit brought against the State of Illinois where
the claimant, a resident of Decatur, Illinois, alleges that she
attended the Illinois State Fair at Springfield on September
16, 1924, and that she paid the usual admission fee for cn-
trance to the grounds and buildings of said Fair. That on the
morning of said day, while she was walking from the Fine
Arts building into an adjoining hall known as Machinery Hall,
she tripped and fell off of a step-off to the floor, thereby
breaking the surgical ncck of the right femur, commonly
called the hip, and as a result of such accident the claimant
alleges that she was permanently injured and compelled to
lay out large sums for hospital expenses, bills, ete,, and that
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she was exercising due care for her safety when the accident
occurred. It dces not appear in the evidence any denial as
to the happening of the accident, but there is considerable
difference as to whether or not the claimant was exorcising
proper caution at the time and whether or not therec was
proper and sufficient light to permit the elaimant to view the
hazards of the situation. It does, however, appear to the
court that at a place like the State Fair, which is described in
the records and otherwise wel‘l Jatown, that it wonld be incum-
bent upon any person on going out of the building or going
into another, that they would watch their step more particu-
larly than it they were passing over the floor ingide a build-
ing, and, as stated by defendant in their brief and.argument,
“that a step in ths doorway leading from one building to
another having a height of. abbut four inches, is certainly not
a dangerous agenoy in itself .The court, in vlewmg tho
defondant’s exhibit *‘I,”’ ortm .to be a photo gra

the door from the Kine Artﬁﬁ, ildin in the Machin PH 1L,.
is of the impression that the fudtion at the door in uept;on
must be similar to other stgg)s and entrances throu gépt the
State Fair grounds over’ which hundreds of tho usgnds of
people must travel whﬂe f.lie fair is in session, and, while an
accident of this kind is're réttable, ‘this eourt feols that to
establish a preceden{ in ma ‘allowance in a claim of this
kind that the bars would be Jét down to permit the entrance
of a vast number of claims #gainst the State of Illinois that
would menn a heavy burden upon the taxpayers.

It is further the opinion of this court that there is a grave
question whether or no{ this court would bhave ‘the power
under the law to maké allowance in a case of this kind even
if the facts justified such ‘an allowance in a case‘ between
individuals or private COY| orations, However, it is the
opinion of the egurt that, taking all the facts under cpisidera-
tion and aftey’ cqnsidemtion of the brief and argument of both
parties, an award stiould not. bé. made in this case.

Therefore -it s conside’red by the court that clmm ba

deniead. *

o
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{No. 8562—Claimant nwarded $3250.00.)

ILixors Power & Lt CorroratioN, Claimant, 7. STATE OF
ILrixors, Respondent.

Opinion filed April 16, 1025,

FRANCHINE TaX—tchen claimant cntitied to refund. Wheroe there has
bheen n consolidation of corporations, and a franchise tax is afterwards levied
and assessment made upon each corporation consolidated, and paid, and at
the time of payment one of the corporations was not in existence, claimant
is entitled to a refund of the tax paid on the non-existent corporation.

Hexry I. Gneex, for claimant.

Epwanp J. Bruxpagg, Atlorney General; Georce C. Dixox,
Assistant Attorney General, for respondent.

My. Jusrier Lercwr delivered the opinion of the court:

The claimant, the 1llinois Power & Light Corporation, a
corporation, by Henry I. Green, its general solicitor, files its
declaration herein, setfting forth that it has a lawful claim
against the State of Illinois; that the claimant is a corpora-
tion organized under the laws of the State of Illinois; that
claimant is engaged in the owneorship and operation, among
other things, of divers and sundry public utility properties
in the State of Illinois, and was formerly organized as a
merger or consolidation of eighteen predecessor Tllinois pub-
lic utility corporations, among which was a public utility cor-
poration known and designated as Southern Ilinois Light &
Power Company; that pursuant to the annual report, filed in
the month of February, 1923, with the Sceretary of State of
the State of Illinois, by said Southorn Illinois Light & Power
Company, {here was levied and assessed the sum of $3,250.00
as and for franchise tax for the year 1923, against said South-
ern Illinois Light & Power Company, based upon an author-
ized capital stock of said corporation of six million five hun-
dred thousand dollars; that on the 25th of May, 1923, heing
the date of the consolidation of the above mentioned cighteen
publie utility corporations into the Illinois Light & DPPower
Corporation, the claimant herein issued its voucher No. 54149
to Lonis L. Emmerson, Secretary of State, ag follows:

Organization fe0. ... 00t eessestonnsarescnens $30,937.656
Advnnce rranclliso taxl.l.l..i‘llllll..l'.‘.“'-- ‘1'250120

TOlal ----- l..llll-loOI.Il...ll.ll-ll‘.....l..cc‘72.l87.85
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Claimant further says that said payment of franchise tax
on said date by said claimant herein, as above stated, was in
payment of the unexpired part of the year 1923, as outlmed
in the statutes of the State of Illinois, and was inclusive of
any and all franchise taxes which might be due from the con-
solidating corporations, among which was the Southern
Illinois Light & Power Company; it would therefore appear
that the consolidated corporations should not have paid their
individual annuul franchise tax for the year 1923 to the State
of Illinois, in view of the fact that the consolidation and mer-
ger of the above mentioned public utility corporations into
the Illinois Power & Light Corporation took place prior to
July 1, 1923, being the due date for payment of annual fran-
chise taxes to the State of Hlinois. _

The amount of $3250.00 was paid to the State of Illinois

by said Southern Illinois Light & Power Compahy, erro-
neously, to the Secretary of State of the State of Illinois.

The Attorney General of the State of Illinois files a state-
ment wherein he advises the court that the Secretary of State
has informed him that there was not in existence a Southern
linois Power & Light Company at the time said fes was paid,
and that the State is not entitled to said sum of $3250.00, said
statement being signed by Edward J. Brundage, Attorney
General.

It is evident that the State of Illinois was erroneously paid
the sum of $325000 which, as a matter of law, lt was not
entitled to receive.

As a matter of equity and good conscience, the court finds
that said claimant is entitled to an award or refund of the

amount of $32560,00.
The court therefore awards the claimant the ° sum of

$3,250.00,
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(No. 867—Claimant awarded $597.07.)

ILLINOIS STATE JoUuryaL Comraxy, Claimant, s, STATE oF [LLINoOIS,
Respondent.

Opinion filed April 16, 1925,

CoxTRACT—t0hen Blaie liadble for supplics furnished. ‘The State is Hable
for printing, supplies and work furnished it at the request of nn authorized
Department of State.

Wi H, McCox~ELL, for claimant.

Oscar I&, CarusTroM, Attorney General; Gronoee C. Dixoxy,
Assistant Attorney General, for respondent.

Mr. JusTtice LeecH delivered the opinion of the court:

The declaration filed by the Illinois State Journal, claim-
ant, sets forth that on April 5, 1923, the Department of Public
Works and Buildings, Division of Prmtmg, State of Ilinois,
issued order No. 85581, to the Illinois State Journal for the
following: Print and Bind: 1000 copies annual report of the
INlinois Beekeepers’ Association, 22nd Annual Report, 32nd
Annual Meeting, size 6x9, bind in red cloth, English finigh;
order signed by the Superintendent of Printing, H. L. Wil-
liamson; that above work was finished and delivered to the
State of Illinois, Division of Beekeepers’ Association during
the month of June, 1923; bhill for this work made in triplicate
and delivered to the department for payment; that the Bece-
keepors®’ Association overlooked paying this account and that
the funds available were turned back to the treasury; that
the price for said work was at the regular eontract price and
that the State of Illinois on account thereof is justly indebted
to claimant in the sum of $597.07.

The Attorney General of the State of Illinois filed herein
his consent to the payment of award as follows: The Attor-
noy General has had this case investigated by the Superin-
tendent of the Division of Printing, in the Department of
Public Works and Buildings. The information furnished the
Attorney General is that on April §, 1923, an order was given,
No. 855681, directed to the claimant, authorizing the printing
and binding of one thousand copies of said report; said report
was printed and delivered to A. C. Baxtier, president of said
association on or about July 12, 1923, and on July 19, 1923,
the Superintendent of the Division of Printing approved the
invoice of the claimant and forwarded same to the Illinois
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Beekeepers’ Association to be vouchered and on August 21,
1923, the Buperintendent of the Division of Printing received
voucher No. 69 from said Beckeepers® Association-and same
wasg forwarded to the Department of Finance for paymeont but
through an error the said bill was not paid and the appropria-

tion therefor lapsed. The facts show the claimait to be en-
titled to the amount alleged in the declaration and the Siuper-

intendent of the Division of Printing assiires the: courl: that
the bill is correct and that an award should be made. R
The court therefore awards the clalmant the snm of

$597.07. L

(No. 863—Clatmant awarded $14,476.22 with lntereat.) NI

LuciLe Hmscu ‘HirrorN- AND -MicroN S. Hirsc; EXECUTORS  AND
TRUSTEES OF THE ESTATE OF Isaac HirscH, Deceased, Clainiant,

vs. STATE oF ILLINOIS, Respondent.
' . Oplnion ﬂled April 18 1923,

INHERITANCE TAX—I0hen relund will be made. Bec. 25. Whare upon proper
proceeding an estate is reappraised and the tax re-assessed and . the tsx
-reduced, claimant ia entitled to a refund of the difference between the
amount of the tax pald under the ori;inal order and the mpt;nt féhnd due

upon the re-asséssment. o
S13E0N STRAUS AND TRA. E Smus, for claunant

Oscar E. CarLsTRrOM, Attorney Geneoral; Gnonon C. Dxxox,
Assistant Attorney General, for respondent SR

Mr. JusTice PHILLIPS dehvered the opnmon of the court

This suit is brought by Luc;le Hirsch Hllborn and ilton

S. Hirsch, excoutors of the laat will and testament of Isaac
Hirsch, deceased, to recover, $14 476.22 refund of inherj,tanoe
taxes under provlalons of Sec 26, Inheritance. Tax. La}va of
IlllllOlS. . KA n(} .
. The evidence is ¢lear and. undisputed in this 0age, and ad-
mitted by the Attorney Gendral, who consents to; nnnhwapd
of the amount claimed, and our statement will be brief; .s;;-.: -
September 5, 1928, claimantmpaid the assessed mherithnce

tax assessed, to amount of $51,187.23. it
On 31st day of December, 1924, the county court; on proper

petition, entered an order fos re-appraisement and Yo Hesess-
ment as to the one-third of the residuary estate’hald for the
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benefit of lLucile Hirsch Hilborn, the petitioner therein, and on
a proper hearing, the court entered its order assessing the
same in sum of §39,405.07 and found that the petitioner was
entitled to have returned the difference hetween the original
assessment and the last order re-assessing same, to-wit: the
sum of $14,476.22 with interest at 3% per annum from Sep-
tember 5, 1923,

The Attorney General was notified of this procedure and
made no objection to the re-assessment, ete. It is never nce-
essary in deciding these inheritance tax cases to go further
back of the orders and findings of the court on the petition for
re-appraisement and re-assessment, Certified cople-- of the

orders and findings of the county court are filed in evidence
and the Aftorney General admits that upon an examination
of the evidence, the claimants are entitled to the sum of
$14,476.22,

(No. 884—Claimant awarded $766.85.)
Fr.orenxce H. Crouch, Claimant, zs. STATE oF ILLiNois, Respondent.

Opinion filed April 16, 1925,

PROFERTY Loss—atoard may be made to 8tale employce. This case {8 sim-
flar to that of Underwood v. State, supra, and the decision of the court in that
~pnse governs this clafm.

Fronrexce H. Crouai, for claimant,

Oscanr K. CarrsTioMz, Attorney (General; Gronar ('. Dixox,
Assistant Attorney General, for respondent.

*Mr. Justice PuiLnirs delivered the opinion of the court:

This is a elnim filed by Florence Clough against the State
for household goods, wares and clothing, lost by her while in
line of duty as an employee of the State, by fire on the 16th
day of December, 1923, when the Annex of Chicago Hospital
at Dunning was deSlIO)'Ld by fire. The facts and evidence
arc identieal with that in case No. 831 of Underwood vs. State,
olpinion filed in April, 1925, and it is unnecessary to reiterate
them.

The articles lost are minutely itemized, and prices seem
fairly reasonable. The State is at disadvaniage in getting
evidence in its defense in cases of this character, and we must
depend largely on the cr cdllnhty of claimants and the appar-
ent reasonableness of the prices shown.
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Claimant’s proven losses amount to $766.85, which sum
we award to her for same reasons stated in the Underwood

case.

{No. 889—Claimant awarded $138.84 with interest.)

WitLiam N, Jounsox, Jr., EXEcCUTOR OF THE EsTATE oF WIiILLIAM
N. Jounson, Deceased, Claimant, vs. Stare orf ILrinois, Re-

spondent. )
Opinion filed April 18, 1925,

INHFRITANCE TAX-~Claimant entitied (o refund. B8cec. 25. Where upon
proper proceedings an order of court is made directing a re-assessment of
the tax under Sec. 26, Inheritance Tax Law, and it appeared upon the hearing
in such proceeding that the estate is not subject to the tax, claimant is

entitled to a refund of the tax paid.
H. Waro Heipexricn, for claimant.

Oscar E. CanusTroMm, Attorney (eneral; Georoe C. Di1xon,
Assistant Attorney General, for respondent. :
Mr. JusTicr PriLuies delivered the opinion of the court

This is a suit by William Johnson, executor of the estate
of William N. Johnson, deceased, for refund of inheritance
taxes under Section 25 of the mhentance tax laws of Ilinois,
in the sum of $138.84. The deceased, domiciled in ‘Chicago,
Illinois, died January 3, 1918, leavmg a last will and testa-
ment, and William Joluisoﬁ Jr., was appointed ‘excoutor,
who, 'with his sister, Margarét hlackman, were the only chil-
dren and his only helrs-at—law left surviving. November 927,
1918, the county gudge of Caok County entered an ‘ordet fix-
ing the amount of inhoritanad taxes in said estate at $188.84,
which was paid February 19, 1919, and was'the coriedt atount
under the assumption that p revailed at the time. =

January 18, f’ 25, o&pro er 'petition to the cotinty . éourt,
an order was enfbred recting a re-assessment.aind re-dis-
tribution. The Attéorney’ GeﬁemL had notice of this prodeéad-
ing and consented to the last order. Amongst other things,
the court found that claimant herein was entitled to a refund
of tho said sum of $138.84, Certified copies of executor’s
letters of executorship and orders of the county court all filed
as cvidence.

The Attorney General consents to the award claimed.
Ordered by this court that claimant be paid a refund of
$138.84, with 3% interest per annum from February 19, 1919,
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(No. 870—Claimant awarded $832.256 with interest.)

Exaxven Buxpauy, HeExkY Kot anp Myra C. ErLeExpoceN, Trus-
TEES UNDER THE LAST \WiLL AND TESTAMENT oOF A\BRAITAM
Kuu, Deceased, Claimant, s, STATE oF ILLINOIs, Respondent.

Opinion filed April 16, 1925.

INHERITANCE TAX—tchen claimant cafltled to refund. Bece. 25, Where un
order of court has been made, in a proper procceding, re-assessing the tax
under Sec. 25, Inheritance Tax Law, upon the happening of certain contin-
gencies provided for in the will, claimant 18 entitled to a refund of the
difference between the amount of the tax originally assessed and the amount
found due under the order of the court re-assessing the tax.

Menwix M. Hart, for elnimant. _

Oscan E. Canustion, Attorney General; 8. S, Dulaner,
Assistant Attorney (General, for respondent.

Mr. JusTtice PHiLLirs delivered the opinion of the court:

Emanuel Buxbaum, Henry Kuh and Myra C. Ellenhogen,
trustees under the last will and testament of Abraham Kuh,
deceased, bring this action for refund of inheritance taxes
paid on account of the operation of Scction 25 of the inheri-
tance tax laws of Illinois,

It appears from the declaration and the siatement and
consent of the Attorney General that in this estate there was
paid to the State of Illinois, on account of the property, sub-
ject to the operation of said Scetion 25 of the inheritance tax
laws of Illinois, a net tax of $9886.67, whereas, under an order
re-assessing said property aftor the happening of the contin-
gencies provided for by said will, it was found that the net
{ax should be $9054.42, thereby leaving, as found by order ot
the court, the sum of %832,25 to which claimanis are entitled
to have refunded, with 3% interest per annum from the 16th
day of April, 1917. The Attorney QGeneral consents to an
allowance of the amount claimed, which is proven by the evi-
dence in the case.

The court acecordingly awards the clmmnnt the said sum of
$832.20 with interest.
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(No. 871—Claimant awarded $5,808.10 with interest.)

Apere V. Harris WHITING, Claimant, vs. STAaTE oF lLuiNOIs,
Respondent.
Opinion filed April 16, 1925,
INUERITANCE TAX—when claimant entitled to refund. RBec. 25. Appeal,

Where an appeal has been taken from an order of court assessing the tax

under Sec. 25, Inheritance Tax L.aw, and upon a re-hearing of the appeal the
court finds that the tax should be reduced by reason of the terinination ot
the trust provided for in the will, claimant fs entitled to a rétund ot the
difference between the tax pald under the order of court on appoal and the

amount found due upon the re-hearing of the appeal.
CoxTINENTAL AND CoMMERCIAL TRUST AND S.wmes Bank,

for claimant.
Osocar E. Gmu;rnou; Attorney General; 8. S. DUHA‘MEL-,
Assistant Attorney General, for mspondent

Mr. Justice PriLLirs celivered the opimon of the court:

The clanmant, Adele V. Harris Whiting, files this claim for
refund of inheritance tax under Scetion 25 of the Inheritance
Tax laws of Illinois.

Elinor 8. Harris, a resident of Cook County, Illinois, died
in Chicago September 25, 1916, leaving a last will and testa-
ment, which was duly probated in said county, and Graham H.
Huarris and Bradford Whiting were appointed.and. qualified
as executors,

January 2, 1917, the county judge entered an ordor ﬁxing
the mhentance tax at $43,630.89, from: which order an appeal

was taken to the county conrt, and on hearing the ¢ourt foynd
that the report of appraisers and the order entered. thercon
were erroncous in the deductions allowed to the appollant the
sum of $40,811,30 had been. paid under the original- assess-
ment and order so erroncous y made and entered March 20,
1917. On the rq-hearmg the oourt found: that by reagon of; the
termination of the prp t’:’r in said wxll ‘tha the

correct amddnt 3 i hqrit eg ax ‘a8 shown by the te-agsops-
ment was $ 20, eav the sum of $5808 10, wnth inter-

est théreon al the rafe of 89 pér annum from March 20, 1917,

to which the c]almant is tltgea to h;we refnnded .
The Attorné con onts, in wrihn to a ‘claim for
claimant i the Ba ; }O,g {l qrt %ccorc‘j ng-
ly, from t T3 o g%g Ipt% cons #l aWards aj iant
' the edid sum o 8% tiiterest Trom ‘Marc 20,
1917, -
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{No. 87T2—Claimant awarded $825.28.)

Fiest TrusT & Savines BANK oF PPEORIA AS TRUSTEE OF THE FSTATE
OF ALEXANDER S. Pavson, Deceased, Claimant, 5. STATE OF
ILLiNoss, Respondent.

Opinion filed April 18, 1925,

INHERITANCE TAN—when claimant entitled to refund. Seo. 25. There
being no Aispute as to the facts in this case, and no objection by the State,
the court enters an award to claimant for the difference between the amount
of the tax pald by legatees, under Sec. 25, Inheritance Tax Law, and the
tax assessed against them under the supplemental order entered by the

county court.
Inwix & Jack, for elaimant.

Oscar . CarwstroM, Attorney General; S. S. Dullanes,
Assistant Attorney Qeneral, for respondent.

Mr. Justice PuiLLirs dolivered the opinion of the court :

The claimant, First Trust and Savings Bank of Pcoria, as
trustee of the estate of Alexander S. Payson, deceased, filed
this claim, seeking a refund on account a finding on a re-
assessment of the inheritance tax under Sce. 25 of the 1n-
heritance Tax Laws of the State of Illinois. It appears from
the evidence that Alexander S. Payson, late a resident of
Pecoria county, State of I'linois, departed this life ahout No-
vember 7, 1914, testate, and an the 16th day of February, 1915,
the will of deceased was duly admitted to probate., The will
is quite lengthy and duly certified copies of same, and all
orders, appraisements, ete., are filed in evidence hercin.

The court deems it unnecessary to set out in its opinion in
detail the provisions of the will, but to simply show the finding
and order of the county court on petition for re-assessment
and refund of inheritance taxes.

It happens that the tax upon the bequests of Benjamin
Sewel Blake and Agnes Blake Fitzgerald was upon bequests
which were conditional in their nature, and which woukl
lapse and become a part of the residuary estate of said de-
ceased on certain contingencies.

The total amount of inheritance taxes so assessed against
the interests of these two legatees was $1213.43.

A supplemental order was subsequently made in which the
county court found that the amount of such taxes against
the said last named legatees should only be $388.15, thus
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leaving the sum of $825.28 refund to which claimant in ite
official capacity with interest thercon at 3% per annum from
April 16, 1915, was entitied.

The Attorney (General consents to an award to claimant
in the sum claimed. The court accordingly awards claimant

the sum of $825.28.

(No. 873—Clalmant awarded $249.70.)
Jacos Scureprer, Claimant, vs. STaTE oF lLuinots, Respondent.
Opinion flled April 18, 1925.

REIMBURSEMENT-—1Chen acward may be made to State emgimycc. There
exist no liability against the 8State to re-imburse its employm for moneya
expended by them in the defense of a suit brought against them for a tort

or wrong committed by them in the pdrformance of their dquty. - Cy

Same—award may be mado on grounds of social fustice and equity.. An
award may be made to a State employee to re-imburse them for moneys ex-
pended in their defense of a proceeding brought against them tor an nllesed

tort or wrong, as a matter of social justice and equity.

Jacos ScHREPFER, for claimant.

Oscar E. CarusTroM, Attorney General; Fnum R. EAQLE-
ToN, Assistant Attornoy General, for respondent. o

Mvr. Jusrior Pmm.ms delivered the opinion of thy court

Claimant, Jadob Schrepfer, who was an appointee ‘of the
State as game warden in tho f"xsh and Game Division of the
Department of Agriculture, in April, 1921, learhin thﬁt one
Harry Sanford was violating the Fish and ‘Gamé Laws of ‘the
State by having out and in use nets after the expni-aﬂtm of
the time for so catching fish, took ten of Sanford’s nets and
carried them out on Iand and never disturbed the nets firther,
He prosecuted Sanford, who was found not guilty. Sanford
claimed that claimant took other nets not above stated and
sucd him for value of same in county court.

The suit terminated in the jury giving a judgment againsat
claimant in sum of $562.50, which on motion of defendant’s
counsel was set aside.

It being a jury case, it was thought very doubtful, in view
of the action of the jury in the foregoing case, whether the
State officers could ever succeed in the case; and under the
advice of claimant’s attorney and the officer representing tho
Fish and Game Department the suit was settled by claimant
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paying the plaintitf in the said suit the sum of $150.00, and
Francis C. Vouacher £50.00 attorney’s fees for his services in
looking after the interests of the State’s officers in the suit;
court costs in the case $44.70 and Grace 13. Sweney for steno-
graphic work $5.00, making a total of $249.70. Claimant thus
settled the suit, on advice of his and his associate’s attorney,
and on advice of an officer legally representing the IVish and
Game Department.

While the finding of the jury might, at first blush, be
taken as proof that the claimant had taken other nets other
than those accounted for, yet the idea is dispelled from the
fact that the court set aside the verdiet and gave a new trial.

It is thus evidont that the jury was wrong and claimant
was sustained in his contention in the defense. But counsel
and the officer representing the Fish and Game Department
thought it would be mueh more expensive to further litigate
the case than it would be to pay a small sum and thus end
the matter. The jury, they saw, was cvidently prejudiced
against the State.

Claimant acted under the advice of his attorney and his
superior officer and paid it; and from all the facts and evi-
dence in the case, we are inclined to think it was ahbout the
best scttloment that could be made under the circumstances.

The Attorney General submitted the matter to the Warden
of Fish and Game Department and he replied recommending
the payment of the'claim as equitable. He exonerates claim-
ant, as he was acting under advice of his attorney and his
superior officer.

From the evidence there is no legal claim made out against
the State; but in the interest of social justice nnd equity, we
will and do award claimant the sum of $249.70.
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(No. 876—Claimant awarded $244.26.) .

Fraxk Scumaxia, Execurtor oF THE ESTATE OF LOBRENZ SCHMANIA,
Deceased, Claimant, vs. STATE oF ILLiNoOIS, Respondent,

Opinfon filed April 16, 1925.

INHERITANCE TAX—10Aen claimani entitled to refund. Bec. 10. Where

an inheritance tax has been erroneously paild under an order of the county
judge, and an appeal {s taken to the county court and upon a hearlnx there-
on, it is shown that the tax was pald under an erroneous order of the county
judge: Held, claimant entitied to a refund of the tax erroneonaly paid, under

Sec. 10, Inheritance Tax Law.

E. H. WrogxEn, for claimant.

Oscar E. CarLsTroM, Attorney General;.S. S. DuHameL,
Assistant Attorney General, for respondent. :

Mr. Justice Painuips delivered the opinion of the court:

The claimant, Frank Schmania, execntor of the estate of
Lorenz Schmania, deceased, brings this suit for a refund of .
inheritance tax erroncously paid under Section 10 of the
inheritance tax law in the sum of $244.26, which amount was
paid by an erroneous order of the connty judge. Lo

An appeal was in due time taken to the county court, and
on proper hearing at which the, Attornoy (Qeneral was repre-
sented the county court reversed the order and ordered the
said sum, so erronecusly paid, refunded.

The evidengco supports the clalm, which is likewiso ad-
mitted by the Attorney General in this case, who consents to
an award for the sum so erroneously paid.

An award in the sum of $244.26 to claimant.

’
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(No. 882—Clalmant awarded $177.60 with interest.)

ALICE May Warxer AND CLiFrorD R. FrRENCH, EXECUTORS OF LAST
WiLL anD TeEsTasMeENT oF Mary M. WarNer, Deceased, Claim-
ant, vs. STATE OF ILLINOIS, Respondent,

Opninton filed Aprit 16, 1924,

INUERITANCE TAX—Claimunt cntitled to refund. Sce. 25. When an in-
heritance tax has been asseased and pald under Sec. 26, Inheritance Tax
Laaw by reason of the happening of certain contingencies mentioned in the
will, and the estate is re-assessed upon a proper proceceding and upon a hear.
ing it appears by the removal of the contingencles the estate is not liable
to the tax: Held, Claimant entitled to a refund of the tax paid.

Bunke, Jacksox & Bunrke, for claimant.

Oscar 4. Canustroa, Attorney General; Gronae C. Dixox,
Assistant Attorney General, for respondent.

Mr. Justice PuiLvuips delivered the opinion of the ¢ourt:

This action is brought by the executors of the last will and
testament of Mary M. Warner, deceased, who died festate in
Cook County, Illinois, December 16, 1915, and her will ad-
mitted to probate in said eounty February 1, 1916.

May 20, 1916, paid the inheritance taxes in said estate in
the sum of $439.28 net, and on March 31, 1917, the said estafe
was declared settled, the execntrix diseharged.

By reason of the happening of certain contingencies named
in will and shown in the proof herein, it hbecame necessary to
make a re-assessment under Section 25 of inheritance tax
laws of Illinois, By removal of cerfain contingencies, the
estate beeame freed from liabilities fo pay such fax, as was
found by order ontered by the county court, and claimants are
therefore entitled to recover such taxes so paid, under Sec-
tion 25 aforesaid.

The Atlorney Ueneral consents to the same. We accord-
ingly award clalmants the sum of $177.60, with 3% interest
per annum from the 20th day of May, 1916.
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{No. 880—Claimeant awarded $2,604.37.)
PexinscLar Stove Co., Claimant, vs. STATE oF ILLiNors, Respondent.

Opinion filled April 16, 1925,

FBANXCHISE TAX—Refund when pald under mistake of fact. No lability.
Where the franchise tax has been paid through a mistake made by claimant
in its annual report, the Btate is not liable for a refund d6f the thx paid,

although pald under protest. co
B0OCIAL JUBTICE AXD EQUITY—Owdard moy be made. An award may be

made to claimant for refund of a franchise tax pald under a mistake of fact,
on grounds of equity and social justice.

PrixarLe & TerwiLLIGER, for claimant.

Oscar E. CarLsTroM, Attorney General; Gronge C., Drxon,
Assistant Attorney General, for respondent.

Mr. JusTtice LeechH delivered the opinion of the court:

The claimant, Peninsular Stove Company, a corporation,
files its declaration herein setting forth that the State of
Illinois is indebted to said claimant in the sum of $2,604.87,
same being for refund of franchise tax, due to mlstake of
fact in said claimant’s annual report for 1923. The State of
Illinois, by Oseéar E. Carlstrom, demurs to the declaration,
which, as a matter of law, is sustained.

From the stipulation of facts agreed upon, between the
parties hereto, by their respective attorneys, it appears that
the following shall be taken and considered by the court as
the facts of the case, to the same extent as if proved by evi-

dence produced before the court:

1. The claimant, the Peninsular Stove Co., is a corpora-
tion organized under the laws of the State of Michigan, and
has its principal office and factory in the City of Detroit; in
tho State of Michigan; the said corporntxon, during and pre-
vious to the year 1922, and continnouslv sinet that time, has
complied with all the laws of the State of Illinois in relation
to the right of a foreign corporation to transact business in
the State of Illinois; and was and is authorized to transact
business in the State of Tllinois; ‘on and subsequent to June
1, 1922, it maintained and operated in the City of Chicago, in
tho smd Stato, a warehouse for the distribution of its prod-
uets in the City of Chicago and adjacent territory.

2. On or about the 27th day of February, 1928, the claim-
ant filed with the Secretary of State of Illinois its annual
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report as a foreign corporation, in aceordance with the laws
of the State of Illinois, relating to the determination and
assessment of annual franchise taxes; in its satd annual re-
port, through the inadvertence and mistake of fact of the
cmployee of the claimant in preparing said report, it was
stated erroncously in answer to interrogatory 6 of said report,
that the authorized capital stock of the claimant was 300,000
shares of stock of no par value, but the truth is that said
claimant did not at said time, and never has had any shares
of capital stock of no par value. The authorized capital stock
of the said claimant in 1922, and at all other times since, was
$3,000,000.00, divided into 300,000 shares of the par value of
$10.00 each.

3. By reason of the mistake of fact of the claimant’s em-
ployee in making up the said annual report, the Secretary of
State of Illinois, in determining and assessing the claimant s
annual franchise tax for the year 1923, found and considered
from the said annual report that the total authorized capital
glock of the claimant, computing the said 300,000 shares of
stock of no par value at $100.00 per share, amounted to $33,-
000,000.00, and on the basis of such erroneous authorized capi-
talization, fixed and assessed claimant’s annual franchise tax
at the sum of $1686.46, and further fixed and assessed an nddi-
tional initial incorporation fee on an alleged additional $2,103,-
110.00 of its capital stock employed in the State of Illinois,
such additional fee amounting to $1,086.55.

4. The claimant never in faet employed in the State of
Illinois more than $1,199,820 of its authorized eapital stock.
It had previous to 1922 duly paid to the Secretary of the
State of Illinois the proper initial incorporation fee on the
snid portion of its authorized capital stock employed in the
State of Illinois. The finding of the Secretary of State of
Illinois of an additional $2,173,110.00 of the capital stock of
the claimant employed in Illinois was due to the mistake of
fact of the claimant’s employee hercinahove mentioned: the
claimant was not in fact indebted to the State of Illinois in
any further sum on account of initial fees on its capital stock
employed in the State of 1llinois.

5. The correet and legal annual franchise tax of the ¢laim-
ant for the year 1923, based on its actual authovized capital
stock of $3,000,000.00 and upon the proportion thercof
actually employed in the State of Illinois was $168.G4.
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6. The claimant filed correct annual reports for the years
1920, 1921 and 1922, and the franchise taxes assessed thereon
in said years, respectively, were $369.31, $316.03, $316.03.

7. The claimant did not discover the said mistake of fact
in its annual report until on or about the 26th day of July,
1923, on which date it made complaint to the honorable Secre-
tary of the Stato of Illinois against annual franchise tax and
additional initial fee assessed against it by the Secretary of
State under and on the said report, and requested the said
Secretary of State to review and correet the said taxes and
fees, but the said Secrotary of State was at that time without
authority in law to review and make any change in the said
assessments, and the said Secretary of State so advised the
said claimant, and thereupon ‘the said Secretary of State
demanded of tho claimant the immediate payment of the said
entire tax and initial fee sa erroneously asseéssed and deter-
mined against the claimant, and threatened that if the same
were not paid by July 31, 1923 the penalties provided By the
laws of the State of Illu;ms for non-payment of, such taxes
and fees would be inflleted upon and collecte;l from the
claimant.

8. The claimant had reason to believe; and did beheve,
that the Secretary of State would inflict or cause to. be in-
flicted upon claimant the penalties provided by law for.non-
payment of such taxes and feeés, if it did not pay the same on
or before July 1, 1923, and thercon on the 31st'day of July,
1923, in order: to escape the said threatened penalties, the
clnimant paid, ‘'under protest, to the Seceretary of State of
Tllinois, the amount of said annual franchise taxes and addi-
tional initial fee, amounting’ together to the sum of $2,773.01.

9. The said sum of $2,773.01 so paid under protest by the
claimant to tho said Secrotary of said State of Illinois was by
him afterwards duly pald into the treasury of the State of
Illinois,

10. The claim of the claimant herein has never been pre-
sented to any othor State department or State officer, or to
any person, corporation or tribunaj, and the claimant has
never received any payment on account of its claim for such
overpayment of said annual franchiie taxes and additional
initial fee; no other person or corporation has any interest
in its said claim.

11. The sum so paid by the claimant to the Secretary of
State of Illinois for said annual franchnae tax and additional
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initial fee, due to the mistake of fact in its said annual report
for 1923, amounted to the sum of $2604.37 over and above the
correct and legal annual franchise tax of the claimant forv the
said vear of 1923.

The court finds that, as a matter of equity and social jus-
tice, an award should be made in this case, and it therefore
awards the claimant the sum of $2,604.37.

(No. 897--Claimant awarded $119.08.)

MERCHANTS TRANSFER AND STORAGE Co., Claimant, vs. STATE oF
ILLinois, Respondent,

Opinion filed April 16, 1928,

CoxTRACT—10hen State lfable. Where work has been performed for the
benefit of the State, and is accepted by the State, claimant is entitled to an
award for the amount of its claim,

MeroranTs TransFER AND Storack Co., for claimant.

Oscan E. Canustiiom, Attorney General; Geonor C. Dixox,
Assistant Attorney General, for respondent.

Mr. Cumier Justice Crarity delivered the opinion of the
court:

This is a claim for the handling of the statues of ¢x-Gov-
ernors Palmer and Yates from a spot south of the Centennial
building to their present permanent site. 1t appears that the
work has been done and that the balanee claimed by claimant
is just as the defendant, through its Attorney Goneral comes
into court and consents to its allowance.

It is therefore considered by the court that the claim
amounting to $119.08 be allowed.
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{No. 899—Claimant awarded $7.500.00.)

[LLInOIsS CENTRAL RAILRoaDp Comrany, Claimant, vs. STATE oF ILLI-
No1S, Respondent.
Opinton flled April 16, 182;.
Brrvices—when Stafe lable. Where sorvices have been rendered for the

State at the request of fts authorized Department, an award may be made to
claimant for such services,

J. G. Drexnax, for claimant.

Oscar K. CarLsTroM, Attorney General; S. S. DuHameL,
Assistant Attorney General, for respondent.
Mr. Caier Jostice CrariTy delivered the opinion of the

court: ,
This is a claim filed by the Illinois Central Railroad Com-
pany on account of the failure of the State to pay. olam;lant

the sum of $7,500.00, according to the terms and conditions of
a certain opinion and order of the Illinois Commerce Com-

mission of the State of Illinois. It appears to this courf that
the matter has been fully adjudicated by the said Commis-
sion, and it further appears that the defendant, by itq Attor-
ney (Genoral, comes into this court on his own mqtio and ad-
mits that said demand is justified; that said sum sl ould be

paid the claimant.
Now therefore it is consldered by this court that said claim
be allowed and it is i'pcommended that the clmmant be allowed

the sum of $7,5600.00.

(No n———clalmmt awarded $10,009.39.)
Monm & Company, Claimant, vs, STATE oF ILLINo1S, Respomlent

Opinion filed May 1, 1825.

QuARANTINE—re-ARearing. Claim allowed. 8ocial justice and equity.
The court upon reconsideration of the case enters an award in favor of clalm.

ant on the ground of soclal justice and equity.

Morris & Company, for claimant.

Epwarp J. BRunpage, Attorney General ; Georer C. Dixon,
Asgsistant Attorney General, for respondent.

Mr. Justice LeecH delivered the opinion of the court:

This case comes before the court again, on a motion to re-
open above captioned case, and reconsider the former decision
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rendered as of September 17, 1923, in whiceh the court held that
the Statute of Limitations had run against said Morris and
Company as of November 18, 1924, and that as a matter of
fact, the Statute of Limitations started to run as of Decem-
ber 19, 1921, the company received $10,009.39 from the Federal
November 18, 1914, Morris and Company a corporation,
owned 8,714 range feeder cattle at their distillery barns at
Peoria, 1llinois, which eattic were, on that day, quarantined
by Dr, O. E. Dyson, State Veterinarian, pursuant to an Act
in relation to the suppression and prevention of contagious or
infectious diseases among domestic animals, approved June
14, 1909, in forece July 1, 1909, L. 1909, page 8; that 952 of
these cattle were slaughtered and tanked, and the ecompany by
an appropriation of the 49th General Assembly, Laws of 1015,
page 131, received $£38,032.40, nfter a similar amount had heen
paid to the company by the Federal Government ; on Decem-
ber 19,1921, the company received $10,009.39 from the I'ederal
Uovernment, being one-half of the loss as determined by the
Federal Government on the 7762 remaining cattle ordered
slaughtered, and that on September 13, 1922, the company
filod its petition in the Court of Claims in the State of 1lli-
nois, asking that its claim of $10,009.39 be approved.

The Attorney General of the State of Illinois has filed an
answer gtating that the Statute of Limitations began to run
against claimant on December 19, 1921,

In view of the stand taken by the Attorney General of the
State of Illinois, and upon reconsideration of the facts in
the case and the law, we believe that elaimant is entitled to
recover from the State of Illinois the amount claimed, and
we, on the grounds of equity and social justice, award claim-
ant the sum of $10,009.39.
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(No. 28—Clalmant awarded $1,921.87.)
MupGe & Cosprany, Clannant, vs, STATE o¥ ILLiNois, Respondent.
Opinion Nled May 1, 10235,

Fraxciuse TaXx—refund when erroneously paid. Where a franchise tax
bhas been erroneously pald the court mmay upon grounds of social justics and
equity award a refund.

Sinms, WeLen, Goparaxy & STrRANKSBY, for claimant.

Eowarp J. BrRuNpace, Attorney ({eneral; Froyp E. Brir-
ToN, Assistant Attorney General, for respondent.

Mr. Justice Legcut delivered the opinion of the court:

This is a elaim for the recovery of franchise tax, errone-
ously pmd to the Secretary of State of the State of Illmms, by
claimant, in the years 1920, 1921 and 1922, amounting in all

to $1,921.87.
Demurrer filed by the Attorney General of tho Btato of

Illinois, is8, as a matter of law, sustained.
On the grounds of equity and social Justme, we award

claimant the sum of $1,921.87.

(No. 20—Claimant awarded $1,210.09.)

Joun W. McDowerr, TRusTEE 1IN BANKRUPTCY OF AVERY COMPANY,
‘Claimant, vs. STATE oF ILLinois, Respondent.

Op{nlon Nied May 1, 1925.

A FeANCHISE TAX—refund when erroncously paid. The court may as an
act of soclal justice and equity award claimant a refund of a tranol}ue tax

erroneously patd, -
Huxree, Piar & I(AVANA‘UGH, for claimant, .
_Ebpwarp J. Bapxmon, Attorney General; Fmro E Bm'r-
TON, Assistant Attorney Gonoral, for. respondent. o
Mr. JUsTIOE I,ngon dQl;vareq the:opinion of the court:*
"This is a claim for rofund of franchise. tax erronoppaly

1 o r

paid the Secrotary of tate of. the State of Ilhnoxs,.by clqlm-

ant, amounting to $1,310,09. - '
The demurrer filed by the Attorney General of the State of

Illinois is, as a matter of law, sustained.
On the grounds of equity and social ,)ustme, wo a\vard

claimant the sum of $1,210.09,
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(No. 32—Claimant awarded $350.00.)

AsSrIN & Maring Company, Claimant, vs. STaTE orF [LLINOIS,
Respondent,

Opinion filed May 1, 1925.

FraNcnmise TaAx—when refund may be made. Where there was an error
In the payment of the franchise tax and fees, and no objectlon is made by
the State, the court may recommend an allowance of a refund.

Noan GurLeTr, for claimant.

Oscar E. CartsTiroM, Attorney (eneral; ISowarn C. Fircn,
Assistant Attorney General, for respondent.

Mr, CHikr Justice Crarity delivered the opinion of the
court:

This is a claim for refund on aceount of payment made in
error of franchise tax and fees to the Secretary of State.
The Attorney General making no objections to the allowance
of the claim and it appearing to the court that ihe claim is
just and equitable, it is recommended that an allowance of
$350.00 be made to the claimant.

(No. 700—Claimant awarded $22,635.05.)

WESTERN LELECTRiIC CoMmraxy, Claimant, ws. STATE or [LLiNoOrs,
Respondent,

Opinion filed May 1, 1025,

FRANCHISE TAX—tax crroncously paid, when refunded. Upon review of
the evidence the court upon the grounds of socin) justice and equity awards
a refund to claimant the amount of the tax erroneously paid.

CurTting, MoorE & SmLey, for claimant.

Ebpwarp J. Brunpaar, Attorney General; Frovp L. Brrr-
ToN, Assistant Attorney General, for respondent.

Mr. JusTtice Leecn delivered the opinion of the court:

This is a claim for the rofund of franchise taxes errone-
ously paid to the Secretary of State of the State of Tllinois, by
ahove claimant, in the amount of $22,635.05.

The demurl er filed by the Attorney General of the State
of Tllinois is, as a matter of Iaw, sustained.

On the grounds of equity and social justice, we award
claimant the sum of $22.635.05.
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(No. 711—Clalmant awarded $8,787.560.)

HerenpeeN MiLLinG CoMpany, Claimant, vs. STATE oF 1LLINOIS,
Respondent.

Opinion flled May 1, 1925,

FraxcRISE TAX—when refund may de awarded. Although there may be
no legal liability on behalf of the State, the court may as an act of soocial
justice and equity award a refund of the tax erroneously paid.

Jonxsox, Moran, Pautzer & O’DoxNELL, for c]aunant

Oscan K. CarrLsTroar, Attorney General; Emwmn C. Fl'rcn,
Assistant Attorney (General, for respondent

Mr. Jusrice Leecu delivered the opinion of the court:

This is a claim to refund certain portions of franchise
taxes paid erroneously to the Secretary of State of the State
of Illinois by above claimant, in the years 1921, 1922 and

1923, total excess tax paid amounting to $8,787.60.
The demurrer flled by the Attorney General of the State

of Illinois is, as a matter of law, sustained.
On the grounds of social justice and eqmty, we aWard

- elaimant the sum of $8,787.60.

(No. 713—Claimant awarded $1,2560.00.)
Rorert VAN Batson, Claimant, vs. STaTE oF ILLINOIS, Respondent.

Opinion flled May 1, 1925,

GQOVERNMENTAL FUNCTION——4when State not lable. The State in conduct-
fng the Southern lilinois State Penitentiary exercises a governmental func-
tion and is not lfable for injuries sustained by its employe therein while in

the performance of thelr duty.
SO0CIAL JUBTICR AND EQUITY—award may de made. Where it appears that

an employce of the Btate was injured while in the discharge of his duty, an
award may be made to him as a matter ot social justice and equity.

Jupson E. Harniss, for claimant.

Oscar E. CarLsTron, Attorney General; Georeor C. Dtxon,
Assistant Attorney General, for respondent .

Mr. JusTtice PuiLuips delivered the opxmon of the court :

The claimant, Robert Van Batson, on the 12th day . of
August, 1918, an employe as a guard in the Southern Illinois

Penitentiary, whnle in the employment of the defendant, State
of Illinois, and m line of his duties and without any negli-
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gence on his part, was attacked by a vicious inmate or pris-
oner of said State Institution, and struek on the head by said
prisoner with a heavy iron spittoon, inflicting great hodily
injuries that are evidently permanent. 'The facis are very
fully set out in the declaration and supported by ample uncon-
tradicted proof; and are, briefly stated, about as follows: The
convict, Johnson, was paroled for a time, and not being well
behaved, he was arrested and the State authorities at S, 1. P,
requested to take him back to prison. Van Batson, clnimant,
was given orders and empowered {o go arrest and bring the
said prisoner back to prison. Johnson, it is shown by the
evidence, was a mean, rather vicious fellow, and Van Batson
asked permission to take a gun for his entire safety; but was
denied one and sent out to get the convict and fetch him in.

The claimant got the prisoner and a sheriff who had im-
prisoned the negro, handeuffed him and got aboard the ears
and started back to the prison with him; and at an unguarded
moment the prisoner grabbed up a heavy iron cuspidor and
with lightning speed struck claimant a terrific blow on his
head, about the back of the head and above the ear, inflicting
an ugly wound, rendering claimant unconscious and helpless
for a long period of time. The prisoner got away, hut was:
in a few hours killed while resisting arrest. The blow on the
head and back of the left ear caused a slight brain concussion
and paralysis of the nerve leading to the ear. Amoungst other
troubles and liabilities, it eaused claimant {o be deaf in left
cear. He was carefully examined by surgeons and specialists
and treated for the injuries. Dr. Leo Steiner of the Ilinois
Sye and Ear Infirmary of Chicago examined the left ear and
found that claimant was entirely deaf.in left car as a result
of said injury. As a result, elnimant was unfitted for his
work at prison and gave up the job and went back into the
cmploy of the Illinois Central R. R. Co., for which he had
worked for many years before he heeame a prison guard. Ile
files a bill of particulars, as follows:

For maintenance at home of I. C. BatB80On ... ..n v ciiererrarrncsnnraeen 25.00
NUFSIDE ceroervccssaness cersensn sereess veesorennan P e e et et 40.00
R R. Taxl f8T€ «ocvvvivrrennn. e e ettt e, 16.00
Attending physiclan on trip ..........cc00cuu. bt e et ettt 5.00
X-Ray Photo of Skull ...... caeane et e et n ettty H.00
Dr. Mitchell ............... St reireseartaea serereans R, 200
Dr,. Smith ................ Gt e teese b et ey C e eeemae e 2 00

st ——

Total Expense IlI.......O..Ill.lll!..ll.l.l-...-.ll;. ........... sgl"-o"



A. C. Crark & Co. ¢. STATE oF ILLiNois, 12%

The State paid the remainder of the bill and expenses and
kept him on his regular salary durmg his two wecks’ illness
and until his voluntary resignation in October, 1918, same
year he was injured. He went back and secured the same
employment he had worked at prior to his going to the prison
and getting omployment. The evidence is clear that his hear-
ing in the left ear is permanent, but no other physical perma-
nent disabilities are disclosed which would interfere with his
employment. He seems to have gotten back the same job of
work with the R. R. Co. he had before he left and went to the
S. L. P. for employment. His deafness is a partial handicap
to his working capacity. The extent is not shown and it is
difficult for the court to guéds at it. W]nle, in such cases as
this, the court has held that the State is not, as a matter of
law, llable, yet as a mattor of sacial justice, equity and good
conscience, the claimant should be oompensated for. the very
serious, permanent, total loas of the hearing in-his left ear.
We accordingly recommend- that the legislature appro-
priate the sum of $1,250.00 as compensation to claimant. |,

(No. 7113—Claimant awarded $631.00.)

A. C. Crark & Co., Claimant, vs. STate or ILriNois, Respondent.
Opinion flled May 1, 19235, :

FRANCHIBE TAX—refund may de made. This case is similar to that of
Herenden Milling Co. v. Blate, supra, and the decision of the court there
announced governs thu claim.

BuvLrey, Moore & TaLLaaDpeE, for claimant.

Oscar E. CarrLsTronm, Attorney General; Epwarp O. Fircs,
Assistant Attorney General, for reapondent o

Mr. Jusrion. LreoH dehvered the opinion of the court

This is a claim ; for the regavery of franchise tax amounting
to $631,00, orroneous v pais i:o t e Seeretary of State of the

.....

State of Ilhnols in the Year.
The demurrer ﬂled }?y. e ,Attg ey General ot the Stato

of Illinois is, as & mattér of law, gust
On the éro%nd?a ?'q ft soeigl Justme, we aWard

claimant the snm o£$6 1. o

R ¥
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(No. 714—Ciaimant awarded $6,700.00.)

FansTEEL I’robUCTs Co., Claimant, os. STATE OF JLLINOIS, Respondent.
Opinion Aled May 1, 1023,

FRANCHISE TAX—when rcfund awarded. 'This case {8 similar to that of
Herenden Milling Co, v. SBtate, supra, and the decislon of the court there

announced governs this claim.
LeviNsoN, BECKER, Scuwantz & F'rank, for elnimant.

Oscar E. Canustionm, Attorney General; Epwarp C. I'ircH,
Assistant Attorney General, for respondent.

Mr. Justice Leecu delivered the opinion of the court:

This is a claim for the recovery of franchise tax erro-
neously paid the State of Illinois in the years 1920, 1921 and

1922, amounting in all to $5,700.00.
Demurrer filed by the Attorney General of the State of

Illinois, is, as a matter of law, sustained.
On the grounds of equity and social justice, we award

claimant the sum of $3,700.00.

(No. 716~Claimant awarded $1,122.68.)

Georce C. Periersox Co., Claimant, vs. STATE orF ILrLinols, Respondent.
Opinion filed May 1, 1925,

FRANCHISE TAX—1wohen refund may be atwcarded. This case Is controlled
by the decisiun of the court in Iferenden Milling Co. v. State, supra.

Joux A. Bussian, for elaimant.

Osoan E. CarustroM, Attorney General; Kowann C. Frrewn,
Assistant Attorney General, for rospondcnt

Mr. Justice Leechu delivered the opinion of the court:

This is a claim for refund of certain portions of franchisc
taxes erroncously paid by above claimant to the Scerctary
of State of the State of Illinois, for the years 1920, 1921 and
1922, total excess tax paid amounting to $1,122.58.

The demurrer filed by the Attorney (eneral of the State
of Illinois, is, as a matter of law, sustained.

On the grounds of equity and social justice, we award

claimant the sum of $1,122.58,
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{Nuv. T16—Claimant awarded $750.00.)

Viora Syt Moxpuink, Claimant, 7s. STATE oF ILLINOJS,
Respondent.

Opinion filed May 1, 1925.

GovERN MENTAL YUNCTION—S8tale nol liable. S8tate Hospital Jacksonville.
The State Is not liable for injuries sustained by its employees while in the

performance of their duty.
80CIAL JUSTICE AND EQUITY—atoard may be made, When it appears that

claimant at the time of the injury was engaged in a hazardous employment,
the court may enter an award to her as an act of social Justice and equity.

WORKMAN'S COMPENBATION ACT—may be basis of award. The rules and
regulations of the Workman's Compensation Act may be taken into consider-
atlon in fixing compensation awarded to claimant. '

Frank M. Ramey, for claimant.

Uscar E. CarLsTroM, Attorney (deneral; Georae C. Dixon,
Assistant Attorney General, for respondent.

Mr. JusTicE LeecH delivered the opinion of the court:

This case comes before the court on a declaration filed by
Viola Smith Mondhink, claimant, which alleges that on July
24, 1922, claimant was in the employ of a certain institution,
in the possession of, and operated by the State of Illinois,
known as the Jacksonville State Hospital, located at Jackson-
ville, Illinois, which institution was managed and controlled
for the purpose of caring for certain insane persons of the
State of Illinois, and among said insane persons there was a
certain patient named Fern Cameron, who was a dangerous
charge of said institution; that on said day she was unmar-
ried, her name at that time being Viola Smith, that she aftcr-
wards, on October, 1922, married Mr. Perley Mondhink; that
on the date first above mentioned she was employed by the
State as a nurse in said institution, and that as such it was
her duty to work in and about what is known as the ‘“Hydro
Room’’ at said institution; that while she was engaged in
what is known as ‘‘packing’’ certain patients of said institu-
tion, said Fern Cameron attacked claimant, and struc¢k her
over the head with a stone water pitcher and hit her about
the face and head with such force as to break aaid' water
pitcher; and also struck her a violent blow on the left forearm,
causing a severe cut and wound to the plaintiff on the left
fore-arm, the scar being of about three inches in length; that
she was confined in a hospital for about three wecks, and that
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she has undergone great pain and beecome highly nervous as

a result of said attack.
The demurrer filed by the Attorney General of the State

of Illinois is allowed, as a matter of law.

The testimony of claimant, and that of her physician, Dr.
Z. V. Kimball, also the testimony of Dr. Thomas G. MecLin,
assistant managing officer, Dr. II. A, Chapin, and Dr. Trip-
peer, has been carefully examined, and while there is no lia-
hility on the part of the State of Illinois to make an award in
this case, as a matter of social justice and equity, we feel that
an award should be’made, owing to the fact that claimant was
injured while in the employ of the State, and that the com-
pensation should be figured according to the rules and regu-
lations practiced under the Workmen'’s Compensation Act and
we accordingly award to said elaimant the sum of $750.00.

(No. 118—Claim awarded $237.560.)

Ken~Nepy Oin Costrany, Claimant, vs. STATE OF lLLINOIS,
Respondent.

Optnion filed May 1, 1025

FRANCHISE TAX—i10hen refund may be made. ‘This ease s controlled by
the decision of the court in the case of Herenden Milling Co. v. State, supru,

Browx, Hay & SterHENS, for claimant,

Oscar E. CarrsTroM, Attorney General; Enwarn C. Fircewn,
Assistant Attorney General, for respondent.

Mr. Justice Leeou delivered the opinion of the court:

This is a claim for the refund of franchise taxes errone-
ously paid to the Sceretary of State of the State of THinois by
claimant, in the years 1921, 1922 and 1923, amounting in all
to $712.50.

The Demurrer filed by the Attorney General of the State
of Illinois is, as a matter of law, sustained.

On the grounds of equity and social justice, we nward

claimant the sum of $237.50.
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(No. 719—Claimant awarded $28,041.34.)

AMERICAN BRAKE SH10E AND Founpry Cosprany, Claimant, vs. STATE
or ILrinois, Respondent.

Opinion filed May 1, 1925.

FRANCHIRE TAX—refund for overpayment may bde awarded. ‘Where there
" is an overpayment, under protest, of a franchise tax and inftial fees by a cor-
poration, tha court may on grounds of social justice and aqui.ty enter an

award In favor of claimant for the overpayment. (Jsco Co, ¥, Biate, 4, C. C.
Rep. 171.)
Wiaityaay & MiLLer, for claimant.

Oscanr E. CanLstrod, Attorney General; Epwarp C. Fircn,
Assistant Attorney General, for respondent.

Mr. Justicr LeecH delivered the opinion of the court:

This case comes before the court on declaration filed by
clnimant, in which it alleges that in the year 1920 it paid to
the State of Illinois the sum of $6302.75, under protest for
franchise tax claimed to be due froin it by 'the State of Hiinois
on 400,000 no par value shares of common stock; that said
sum was unlawfully collected from claimant by the Secretary
of State of the State of Illinois; overpayment of franchise tax
for the year unding June 30, 1921 $6324.91; overppyment of
franchise tax for year ending Jun¢ 30, 1922, $7438.88; over-
payment of initial fee for 1921, $1136 13; overpayment of
franchise tax for the year eudmg June 30, 1923, $6,838.67;
making a total overpayment of initial fees and franehise taxes
made by claimant to the Secrotary of. State of Ilhnms, under
protest and duress, of $28,041.34.

The demurrer filed by the Attorney General of the State

of Tllinois is sustained, as a matter of law.
On the grounds of social “justice .and equity, we award

claimant the sum of $28 041 4

err e PN
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(No. 721—Claimant awarded $1,660.60.)

SocikTy For VisvaL EpucaTtioNn Inc,, Claimant, vs. STATE oF JLLt-
Nots, Respondent.

Opinion fled May 1, 1025.

FRANCHISE TAX—when award will be made for refund. This case {8 con
trolled by the decision of the court in Alfred Deccker & Cohn, Inc. v. State,

Browx, Hay & Sterurxs, for elaimant.

Oscanr I, Canrstronm, Attorney General; Eowann C. Frren,
Assistant Attorney (eneral, for respondent.

Mr. Justice LeecH delivered the opinion of the court:

This is a claim for the recovery of $1560.00 franchise tax
crroneously paid the Secretary of State of the State of TlI-
inois in the years 1921 and 1922,

The demurrer filed by the Attorney General of the State
of Illinois is sustained, as a matter of law.

On the grounds of ecquity and social justice, we award
claimant the sum of $1560.00.

{No. 730—Claimant awarded $4,2560.00.)

ALFRED DECKER & Coun INc., Claimant, vs. STATE oF ILLINOIS,
Respondent,

Opinton filed May 1, 10235,

FraxcHI8E TAX—wohen refund will be made. Tar Hilegally assessed.
Where the franchise tax has been illegally assessed by the Sccretary of State,
and is pald, the claimant is entitled to a refund of the difference between the
amount of the tax fllegally paid and the amount of the tax legally due the
State.

Jonxsown, Morax, Pavrzer & O'DoxxEeLL, for claimant.

Oscar E. CanrsTron, Attorney General; Eowann (L IFrrear,
Assistant Attorney Genoral, for respondent.

Mr. Justice Leeou delivered the opinion of the court:

This case comes before the court on declaration and
amended declaration, flled by claimant in above entitled
cause, to recover moneys paid to the Secretary of State under
duress as and for its franchise taxes for the year heginning
July 1, 1921, and ending June 30, 1922, in excess of the amount
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legally due to the State under the provisions of the (General
Corporation Aect. Declaration sets forth that the total
authorized capital stock of $4,000,000 was divided into 25,000
shares of preferred stock of the par value of $100 per share
and 100,000 shares of common stock without nominal or par
value, which was issued and paid for in full in property of
the appraised value of $1,500,000 at the time of the organiza-
tion of the corporation, all of which is fully set forth in the
charter of claimant on flle in the office of the Secretary of
State of the State of 1lllinois; that the subseription list copied
into and forming a part of the application and charter of this
corporation showed that all the authorized capital stock was
subscribed for, the par value preferred stock being subscribed
for at $100 per share and the common stock without nominal
or par value being subsecribed for at $15 per share: that said
charter and the application therefor showed said subscrip-
tions and the names of the subscribers and that the entire
amount of the stock was subscribed and paid for in cash and
property ; that between the first day of February and the first
day of March, 1921, it duly executed and filed in" thé office
of the Secretary of State the annual report required by law,
and in said report set forth that it was willing to be assessed
and to pay a franchise tax upon all of its authorized capital
stock and also that its total authorized capital stock consisted
of preferred stock in the amount of $2,600,000 and 100,000
shares of no par value common stock, as appears by said re-
port on file in the office of the Secretary of State; that prior to
May 15, 1921, Louis L. Emmerson, Secretary of State 6f the
State of 1llinois, sent to it a written notice, wherein the claim-
ant was notified to pay as and for its franchise taxes for the
vear beginning July 1; 1921, the sum of $6250, stating that the
sameo was computed upon the aunthorized capital stock and
setting forth the ponnlties provided in the Genearl Corpota-
tion Act and here&‘qt‘ter set forth; stating that sdid pendlties
would be imposed upon the claimant unless said tax was paid
on or before July 31, 1921; that said notice further set forth
that the tax was reckoned at the rate of five cents per one
hundred dollars upon the authorized capital stock, consisting
of $2,5600,000 of preferred par value stock and 100,000 shares
of no par value stock, making a total of $12,600,000; and
claimant alleges that in arriving at said total of the authorized
capital stock the Secretary of State considered each share of
no par value to be of the par value of $100 a share and hence
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assessed the total authorized capital stock of this corporation
at $£12,500,000, instead of %$4,000,000, and computed the tax
rate upon said former figure; that there was no authority in
law for the Secretary of State to make such assessment and
that its authorized capital stock should have been asscssed as
of the sum of $4,000,000, and that the tax should he computed
upon that figure at the rate of five cents for each one hundred
dollars, and that upon such computation its proper tax should
have been $2000 instead of the sum of $6250.00, as sct forth
~in said notice; that on July 25, 1921, it paid (o the State of
Illinoig, by payment to Louis L. Emmerson, as Sceretarvy of
State for the State of Illinois, the sum of $6250.00, and claim-
ant alleges that the sum of $4250.00 of the moneys so paid
was not legally due to Stato of Illinois under the statute im-
posing said tax and that the Supremeo Court has since decided
that the assessment of franchise taxes by the Seceretary of
State against corporations upon a figure derived by asscssing
each share of no par value stock as though it were of the par
value of $100 a share was erroneous and not authorized by
the statute, and that the Supreme Court further decided that
the Secretary of State should assess the corporation upon the
total amount of its authorized capital stock as shown by its
charter, whether the authorized capital stock was divided intfo
shares of par value or shares of no par value, and that the
+ lotal amount of authorized eapital stock means the total sum
of money necessary to bo paid into the treasury of the cor-
poration to secure the issuance of the total number of shares
of stock authorized by the articles of incorporation, and claim-
ant alleges that said sum of money necessary to sccure the
issuance of all the shargs of stock authorized by its articles of
incorporation was $4,000,000; that it was induced to make
snid excessive payment of $6,250.00, of which $4,250.00 was
not legally due, by means of duress and through fear tint the
State of Illinois would enforece the statute and impose the
penalties provided in the siatute applying to corporations
which fail to pay their franchise taxes; that the statutes of
the State of Illinois provided a penalty of 5% per month for
each month, beginning with August, during which the tax
remained unpaid; that the statute further authorized the Sce-
retary of State to cause the personal property of the delin-
quent corporation to be secized and sold for the payment of
the tax; that the statute provided that all contraets made by
the corporation while delinquent in the payment of such tax
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should be unenforceable and that no action eould be main-
tained upoun them either at Iaw or in equity; that the statute
further provided that the tax should be a lien upon both the
real and personal property of the corporation until paid and
directed the Attorney (General to file an information in equity
against the delinquent corporation for the dissolution of the
corporation. In the amendment to its original declaration
claimant asks damages in the total sum of %6,250.00, setting
forth that the General Corporation Act imposing said fran-
chise tax is unconstitutional.’

The demurrer filed by the Attorney General of the State of
Tllinois, is, as a matter of law, sustained.

We note that one of the grounds of complaint in each of
the franchise cases which have come up for hearing is that
the Secretary of State, in computing the amount of the author-
ized capital stock of edch of ‘the claimants, took the total
amount of the authorized capital stock represented by the par
value shares and added fo it-a sum derived by multiplying
the number of no par value shares authorized by one hundred;
the total of these two sums he took as the total amount of the
authorized eapital stock and eomputed the tax in each ihstance
on that sum: He had no atithority in law to do this, but
should have taken the issue price of the no par shares und
multiplied it by the number of nho par shares and added’ ‘that
result to the total par value of the par shales., Thie State'has
collected this money without right, and we, in equity and good
conscience, award claimant the sum of $4,250.00,-the amount
paid in excess of that which it was legally responsible for
under the (General Corporatlon Act.

{No, 781—-—0!alman¢ awarded $1,178.11.) ‘
H. W. Gossarp Compeany, Claimant, vs. STATE oF ILLINOIS,
. Respondent.
Opinion filed May 1, 1825.

PrAKOHISE TAX~—w0hen refund dwardéd. This case Is oontrolled by the
decision of the court in the case of Hiérenden Hmtng Co. v. Btate, cuyra.

Morawn, Patrzer & O’DONNELL,” fOr claimant. ’

Osoar ., CARLSTRON, Attorhey General; Epwanp C. Frron,
Assistant Attorney Gerieral, for respondent

Mr. Jusrioe Leron dehvered the opinion of the court:

This is & éldim to recover the franchise taxes erroneohsly
paid to the Secretary of State of the Stato of Tllinois, by the
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above named claimant in the years 1921 and 1922, the excess
tax paid by claimant amounting to $1,178.11.

The demurrer filed by the Attorney General of the State
of Illinois, is, as a matter of law, sustained.

We award claimant above named the sum of $1,178.11, on
the grounds of equity and social justice.

(No. 732—Claimant awarded $3,800.00.)

H. Cuanxox Comrany, a Corroration, Claimant, 5. STATE OF
ILrinois, Respondent.

Opinion filed May 1, 1925,

FRANCUHISE TAX—when will be arwcarded. This case s controlled by the
decision of the court in Herenden Milling Co. v. Btale, supra,

Morax, PavLTzER & O’DoNNELL, for elaimant.

Oscar E. CarustroM, Attorney General; I9pwarn K. Frreu,
Assistant Attorney General, for respondent.

Mr. JusTtice Leecu delivered the opinion of the court:

This is a claim for the refund of franchise taxes errone-
ously paid to the Secretary of State of the State of Tllinois, by
above claimant, in the years 1920 and 1921 ; fotal excess paid
by claimant amounting to $3,800.00.

The demurrer filed by the Attorney (eneral of the State
of Illinois, is, as a matter of law, sustained.

On the grounds of social justice and equity, we award
claimant the sum of $3,800.00.

(No. 734—Claimant awarded $1,214.75.)
NATures Rivan Coatrany, Claimant, vs, STaTte oF lLLiNors,
Respondent,
Opinton filed May 1, 1924,

FRANCHIBE TAX—when refund will be awcarded. ‘This cnase is controlled
by the decision of the court in the casec of Herenden Mitling (o, v. State,
supra,

Monawn, Pavrzen & O’DoxnNeLy, for claimand,

Osoanr E. CarustroM, Attorney General; Epwann C. Frren,
Assistant Attorney General, for respondoent.

Mr. Jusrice Lrecit delivered the opinion of the court:

This is a claim for the rofund of franchise taxes crrone-
ously paid to the Secretary of State of the State of Illinois, by
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above named claimant, in the years 1921 and 1922, total excess

paid by claimant amounting to $1,214.75,
The demurrer filed by the Attorney General of the State

of Illinois, is, as a matter of law, sustained.
On the grounds of equity and social justice, we award

claimant the sum of $1,214.75.

(No. 735—Claimant awarded $5,000.00.)

BrexNAN PAckiInG CompaNy, Claimant, vs. STATE oF ILLINOIS,
Respondent.

Opinton filed May 1, 1925.

Fraxcuisy TAX—phen refund will dbe awarded. This case Is controlled
by the decision of the court in Herenden Milling Co. v. Btate, supra.

Moran, Pavrzer & O’DoxwNELL, for claimant.

Oscar E. CanLsTroM, Attorney General; Epwarp C. Fircwu,
Assistant Attorney General, for respondent.

Mr. JusTtice LeecH delivered the opinion of the court:

This is a claim for refund of franchise taxes erroncously
paid to the Secretary of State of the State of Illinois, by above
named claimant in the year 1921, in the amount of $5,000.00.

The demurrer filed by the Attorney General of the State

of Illinois, is, as a matter of law, sustained.
On the grounds of social justice and equity, we award

claimant the sum of $5,000.00.

(No. 736—Claimant awarded $3,000.00.)
Louise \V:Lsox Claimant, VS, STATE OF ILLiNoIs, Respondent.

Oplnlon med May 1, 1025,

PERSONAL x'e.wnr--—-when State ltable for injury to tmnate. An award
may be made for Injuries sustained by an inmate of a State Institution
where the Injury was caused by the negligence of an attendant. .

T. W. SMuRg, for claimant.

Osocar BE. CarLstroM, Attorney (leneral; A. E. CAMPBELL,
Assistant Attorney General, for respondent

Mr. CHoier Jusrmz Crarrry delivered the opinion ot‘ tho
court:

This is a claim ﬁled by an inmate of the. Kankakee State
Hospital for the Insane about March 15, 1922. In a former
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presentation of this case it appeared that the injuries com-
plained of were eaused by a fellow patient, but on n subsc-
quent hearing it appeared to the court that the injury com-
plained of was oceasioned by a nurse employed in said hos-
pital, who eclosed a window so violently and suddenly that the
glass fell ocut and injured the eye of the patient. According
to the rule of this court an award would not be justified in a
ease where the injury was sustained through the action of a
fellow patient. However, in a' case where the injury con-
plained of appears to bhe through the negligenece of an at-
tendant it would appear that a liability on the part of the
State would prevail, The loss of an eye is very serious, not
alone by reason of the loss of sight but the great pain and
sorrow would also he an element to consider.

Upon reconsideration of this case it is the opinion of the
court that an allowance be made the complainant. There-
fore it is recommended that the claimant be allowed the sum
of $3,000.00.

(No. 740—Clalmant awarded $6,768.33.)

Oraxge Crusn Company, Claimant, vs. STATE ofF ILLINOIS,
Respondent.

Opinion fited May 1, 1025,

Fraxcuisk Trax—iwchen refund may be awarded. Thia case (s similar to
that of Hercnden Milling Co. v. State, supra, and the decislon there an-
nounced governs this case.

Mogan, PaLtzer & O’DoxnxELy, for claimant,

Osoar E. CarLsTrOM, Attorney General; Knwarn C. Frren,
Assistant Attorney General, for respondent.

Mr., Justice LEEcH delivered the opinio;l of the court:

This is a claim for the refund of franchise taxes crrone-
ously paid to the Sccretary of State of the State of Illinois, by
claimant, in the years 1921 and 1922, amounting in all to
$6,768.33.

The demurrer filed by the Attorney General of the State
of Illinois, is, as a matter of law, sustained.

On the grounds of equity and social justice, we award
claimant, the sum of $6,768.33. '



VESTA BATTERY CORP. . STATE OF ILLINOIS. 139

(No. 739—Claimant awarded $5,896.64.)

INpepENDENT Pxpusmatic Toor Coyraxy, Claimant, vs. STATE OF

ILLinots, Respondent.
Opinion filed May 1, 1525.

Fraxcuisg TAX—iohen refund awarded. This case is similar to that of
Alfred Decker & Cohn, Ino. v. 8tale, supra, and the decision of the court in

that case governs this claim.

Mora~N, Pavtzer & O’DoNNELL, for claimant,

Oscar E, CarusTroM, Attorney General; Epwarp C, FircH,
Assistant Attorney General, for respondent.

Mr. JusTioE Lekch delivered the opinion of the court: -

This i8 a claim for the recovery of franchise taxes errone-
ously paid to the Secrotary of State, of the Stata of Illmois, in
the years 1921, 1922 and 1923, amounting in all to $5,806.64.

The demurrer filed by the Attorney General’ of the State

of Illinois, is, as a matter of law, sustained.
On the grounds of equity and social justice, we award

claimant the sum-of $5896.64.

(No. 741—Claimant awarded $4,275.00.)
VESTA BATTERY CORPORATION, Claimant, vs. STATE oF ILLINOIS,
Respondcnt
Opinion med Alay 1, 1925.

FRANXCHISE TAX—0hen refund may ‘De made. This case is slm!lar to that
of Herenden Milling Co. v. scate, aupra, and the declsion of the eonrt ‘m that

case governs this claim. e
MoraN, Parrzer & O’DonNELy, for clmmant. Y
Oscar E, Cam..s'mou, Attornoy General; Epwanp 0 Fp;on,

Assistant Attorney Genoral, for respondent Y
Mr. JusTICE Laacn dohvered the opinion of the court Y-
'Phis is a olaim for refund of franchise taxes erroneuﬁsly

paid to the Secretnry of State of the State of Ilinois, by’ above
claimant, in the years 1920 and 1921, in the total sum of

$4275.00.
The demurrer filed by the Attorney General of the State
of Illinois, is, as & matter ‘of law, sustained. +

On the grounds of equity and social justice, we award
above c]almant the sum of $427500 et s
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(No. 742—Claimant awarded $9,266.98.)

Vicror CneMmical Wokks, Claimant, vs. STATE oF {LLINOIS,
Respondent.

Opinlon filed May 1, 10235,

Fraxciise TaAx—when refund may be made. This case is similar to that
of Herenden Milling Co. v. State, supra, and the decision of the court in that
case governs this claim.

Monran, Pavrzer & O’DonxeLL, for claimant.

Oscan I8, CarLstroMzM, Attorney General; Kpwarn C. Irrern,
Assistant Attorney General, for respondent.

Mr. Justice Leecn delivered the opinion of the court:

This is a claim for refund of portion of franchise taxes
erronecously paid by above named claimant to the Secretary of
State of the State of Illinois, in the years 1921 and 1922, total
excess tax paid amounting to $9266.96.

Thoe demurrer filed by the Attorney General of the State
of Illinois, is, as a matier of law, sustained.

On the grounds of equity and social justice, we award
claimant the sum of $9266.96.

{No. 746-—Claimant awarded $3,993.34.)
Barapax & Karz Inc, Claimant, os. StaTE or luLixois, Respondent.

Opinion filcd May 1, 19325,

Fuaxoimse Trax—when rcfund may be made. ‘This case is slmmilar to that
of Herenden Milling Co. v. Btate, supra, and the deefsion of the court [n that
case governs this claim.

Morax, PaLtzEn & O’DoNNELL, for claimant.

Oscan B, CarrsTroar, Attorney General; Epwanp . Frrci,
Assistant Attorney General, for respondent.

My, JusTice Leecit delivered the opinion of the court:

This is a claim for the refund of franchise taxes erro-
neously paid to the Sceretary of State of the State of Ilinois,
by the above named claimant, in the years 1920 and 1921,
amounting in all {o $3993.34.

The demurrer filed by the Attorney General of the State
of Illinois, is, as a matter of law, sustained.

On the grounds of equity and social justice, we award
claimant the sum of $3993.34.
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(No. 749—Claimant awarded $3,602.50.)

CHAaNNEL Cuesscat. Compaxy, a ConrorarioNn (Changed to)
O’'Cepar Corr’s, Claimant, vs. STATE oF ILLinols, Respondent.
Opinion filed May 1, 1925.

FRANCHISE TAX—when refund may be made. This case {8 similar to that
of Herenden Milling Co. v. Btate, supra, and the decision of the court in that

case governs this claim.

Monaxn, Parrzer & O'’DoxNELL, for claimant.
Oscar E. CannsTron, Attorney General; Epwarp C. FiTon,
~ Assistant Attorney General, for respondent. 3

Mr. JusTtice Leecu delivered the opinion of the court:

'This is a claim for refund of certain portion of franchise
tax erroneously paid by above named claimant to the Seecre-
tary of Stato of the State of Illinois, for the year ending June
30, 1921, total excess tax paid amounting to $3502.50. :

The demurrer filed by the Attorney General of the State

of Illinois, is, as a matter of law, sustained.
On the grounds of social justice and eqmty, we award

above named claimant the sum of $3502.50.

(No. 7160—Claimant awarded $6,043.35.)

SPOENR’S, A CorPorRATION, Claimant, vs. STATE oF ILLINOIS,
Respondent.
Opinion flled May 1, 1925.

FRANCHIBE TAX—tohen refund may be made. This case is similar to that
of Herenden AMilling Co. v. Btate, supra, and the decislon of the court in that

case governs this claim.
Monanw, PALTZBR & Q "DoxxrLL, for claimant.

Oscar E. Cmmrnonr, Attorney General; Epwarp C. Frron,
Assistant Attorney General, for’ respondeut.

My, JusTick Lieeon delivored the opinion of the court:

This is a claim for the refund of franchise taxes orro-
neously paid to the Secratary of State of the State of Illinois,
by claimant, the total amount paid in excess of tax due being
$6043.35.

Tho demurrer ﬁ]ed by the Attorney General of tho State
of Illinois, is, as a matter of law, sustained.

On the grounds of equity and social justice, we mvard

claimant the snm of $6043.35.

»
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(No. 761—Claimant awarded $3,792.25.)

West INpres Fruorr ImporTing Co., Claimant, vs. STATE o¥ ILLiNOIS,
Respondent.

Opinion jfiled May I, 19235.

FraANCHISE TAX—wchen refund may be made. 'This case {8 similar to that
of Herenden Milling Co. v. State, supra, and the decision of the court in that
case governs this claim.

Moran, Pavrzer & O'Doxrxeny, for claimant.

Oscar E. CarLstron, Attorney General; Epwano C. Frren,
Assistant Attorney General, for respondent.

Mr. JusTtice Leecu delivered the opinion of the conrt:

This is a claim for the refund of franchise taxes erro-
neously paid to the Seccretary of State of the State of 1llinois,
by claimant, in the years 1920 and 1922, in the amount of
$3792.25.

The demurrer filed by the Attorney General of the State
of Illinois, is, as a matter of law, sustained.

On the grounds of equity and social justice, we award
claimant the sum of $3792.25.

(No. 767—Claimant awarded $3,562.50.)

UNITED STATES CoLp STOrRAGE ComMprany, Claimant, vs. STATE oF
Irrinors, Respondent,

Opinfon filed May 1, 1025,

FRANCHISE TAX-—tohen refund for overpayment may be made. Where
there has been an overpayment of ‘a franchise tax, the court may on the
ground of social justice and equity award a refund of the excess patd.

Monawn, Pavrzer & O’DoxyEeLn, for clnimant.

Osocar I, CantsTnos, Attorney Goneral; Towauwn C. Iirarn,
Assistant Attorney General, for respondent.

Mr. Jusricr Leetix delivered the opinion of the court:

This is a claim for the refund of certain portions of fran-
chise taxes paid by above named claimant, erroncously, to the
Secretary of State, of the State of Illinois, in the years 1021,
1922 and 1923, total excess paid over amount due being

$3562.50.
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The demurrer filed by the Attorney General of the State
of Illinois, is, as a matter of law, sustained.

On the grounds of eqnity and social justice, we award
claimant the sum of $3562.50. :

(No. 765—Claimant nwarded $3.500.00.)

Jamres DeExxy, Claimant, s, STATE oF ILLINOIS, Respondent. .
Opinion filed May 1, 1923. ’

QovERNMENTAL FUNCTION-—~t0hen State not liable, Chesier State Hospital.
The State in conducting the Chester State Hospital exercises a governmental
function and is not liable for injuries sustained by its employees therein

while in the performance of their duty.
SacrsL JUSTICE AND EQUuTY—Iward may be made. Where an employee of

the State s engaged In a hazardous employment as a guard in the Criminal
Insane Department of its State Institution and is injured while In the per-
formance of his duty by an inmate of the institution, in the interest of Boclal
justice and equity he fs entitled to an award.

J. Freo GiLsTer, for claimant.

Oscar E. CarusTROM, Attorney General; Gnomn . Dxxos,
1

Assistant Attorney General for respondent. TN

The clalmant James Denny, brings this smt to reoovar for
personal injuries alleged to have been inflicted July 22, 1923,
while employed as a guard at the Chester State: Hospntal at
Menard, Ilinois. :

The declaratlon alleges that the claimant at sald time
and place while in line of. his. dutics was scriously atabbed
and cnt in the breast aiid lungs by an insane inmate. of said
institution while he was endeavoring to guard a aumber of
such inmates who had broken out and were endeavoring to
escape from the hop ital, . He was alone at the time and
aided in the qayz of puqh inylatep and but for an.early in.
terforonce of o r guards woqld more than likely heen killed,

Aftor  the: wap, recolved, the claimant.was. given
every. posslbl¢ coqqf qtpt on,by t]m State. His salary was

continuec 1 thn samo, rate and his doctor bills. were all’
paid. ien he wis hurt he Was earning $104.00 per month
with two meals per day furnished by the institution. .

He claims that he is only able to earn $12.50 per weck

now in consequence of his physical disability so received.
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Iovidence shows that he has a wife and two children, the chil-
dren are the ages of 3 veanrs and under. He states that he has
lost considerable in weight, that his color is now bad and his
cirenlation poor and that when he contracts cold, his side
pains him severely and that he does not feel ncarly as good
as he did six months ago. He was a carpenter before this
occurred and claims that he could not perform manual labor
to the same extent that he did before the injury and that he
believes that his disability is from 30 to 50 per cent.

He admits that he was examined for the National Guard
for the World war and he was rejected for the regular army
about a year before he was employed by the State. Iividence
shows that he never had any heart trouble before his rejection
from the army, but that had nothing to do with his disability
claims,

Dr. Max Azman said he knew James Denny before he was
Iurt and he was a man of good physique and that his com-
plexion was good and that he was of robust body and he said,
now he is pale and has a waxy appearance, His eyes are dull
and his face is drawn.

He claims that he was ealled to sce this man immediately
after he had received the stah. He found he had been stabbed
about an inch below the left nipple and the knife penetrated
the pleural eavity. There was a great loss of blood and a
great deal of blood entered the pleural eavity and that air
also entered the pleural cavity, that he finds the pleural cav-
ity has never cleared up of the blood and air since that time
and that it is now creating a bulging in the back of the left
lung, which is easily seen with the naked eye. As a result of
this injury he is apt to take cold and contract pleurisy and
unless thero is some way to entirely overcome the condition
of the pleural cavity, the result will be a shortening of his
life. He further states that this condition in his opinion is
permanent, also the disability might be helped by an opera-
tion, but this is by no means certain, that he looked as though
he might have lost a good deal of weight. He further states
that he finds the patient’s breathing capacity to be abnormal
in the left side and that he found by percussion that the lung
has been compressed to a cerinin extent and is not funciion-
ing properly and that this might have a tendeney toward
tuberculosis,
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The doctor has an opinion that the physical disability
ranges from 30 to 50 per cent and that it may increase. He
further states that he finds the condition advanced since the
time he examined him before in December.

James Denny testified that the claimant was now much
thinner than he was before he received the stab, has bad
eolor, his shoulders are dropped, his face is thin and that
he does not carry himself or walk as he did before. He claims
that he is unable to climb steps as he did before. A num-
ber of other witnesses testify along about the same line as
the preceding one and claim that his physical condition
prior to this was good, that since this his complexion is bad,
that he does not walk erect and secems much feebler than
before.

Dr. Stubblefield howover testifies on behalf of the State
that he is the managing officer of the Chester State Hospital
and that the claimant was employed there as guard and acted
as turnkey, that the claimant is doing about the same duties
now that he did before, that he saw him shortly after the out-
hreak and the infliction of this wound and that he came back
to the institution on the 9th day of Augnust, but left again
on the 24th, came back again September 5th, since which
timme he had performed the sume duties that he did prior to
the injury, until December.26th, when he quit and that he
did not see much difference in appearance, that he did not
make much complaint to him of feeling bad. .

Clyde F. Martin testifies to practically the same that the
preceding witness did, and that he did not notice any differ-
ence in his physical appearance and that he performed the
same labhor he did before. y I |

There is no question from the evidence but what the
claimant received: the injury as complained of and nhder the
cireumstances aa stated and while in the line of his. duty.
The extent of the'disability, howaver, from all of the eyidence,
is a little hard to determlne with exaet certainty by this court,

The Attorney Geperal in his brief denies that the glaim-
ant is entitled to recover under the Workmen’s Compensa-
tion Act and that the Workmen’s Compensation Aet do¢s not
apply to employees of the Illinois State Penitentiary and
cites North, Admr., v. Board of Trustees, University of Illi-
nois, 201 App. 449, and Carver v. State of Illinojs, 4 Conrt of
Claims, 87. R TR I
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It is true that the court has held this under the faets as
stated in those particular cases, but in the criminal insane de-
partment of said institution the risk is more hazardous than
if dealing with the ordinary inmates in the other departments
of the penitentiary.

While the State might not under the former holdings of
this court be liable for injuries as in this case, still in the
interest of social justice and equity, we believe the claimant
should reccive some compensation for the disability received.

We have decided under the evidence to allow him the swn
of $3,500.00 and accordingly make an award for the same.

(Claimants awarded $3.300.00.)

ALFRED \W. Brunx, i71; Marcarver E. Brunn, 775; CAROLINE
BruunN, 776; GLADYS IRENE BrRUHN, A MiINOR, BY ALFRED \V,
Brunn, Her Next Frienxn, 717, Claimants,.zs. STATE or ILei-
Nois, Respondents.

Opinton filed May 1, 1025,

GOVERNMENTAL FUNCTION—NOt liable for negligence of member of I,
National Guard. The State in the use of its Militia exercisos a governmen-
tal function and is not lable for the negligence of a member thereof.

BOCIAL JUSTICE AND EQUITY—@card may be made. While no legal labil-
ity cxists agninst the State for the negligence of a member of the Illinols
State Militia, yet where the circumstances of the case wurrant it, the court
may on grounds of socinl justice and equity enter an award in favor of
claimant.

Barn & Baun, for claimant.

Oscar E. CanvstroM, Attorney General; Epwarp C. IMircir,
Assistant Attorney General, for respondent.

Mr, Justior Leecn delivered the opinion of the cowrt:

Fach of the clnimants above were injured in the same acci-
dent. Tho cases come before the court on separate declara-
tions filed by cach claimant, but in order to avoid duplications
and to simplify procedure, the court has considered them
together, and we will cover them in this one opinion.

From the declarations filed, it appears that the claims
grew out of an accident oceurring September 1, 1923, in Boone
county, Illinois, when a truck being operated by a member of
the Illinois National Guard collided with an automobilte in
which Alfred W. Bruhn, Margaret Ii. Bruhn, his wife, his
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mother, Caroline Bruhn, his daughter Gladys Irene Bruhn
were riding, the automobile being driven by the said Alfred
W. Bruhn. It further appears that said claimants were pro-
ceeding in a westerly dircction along a certain public high-
way, in Boone county, Illinois, known as ‘‘Stiate Bond Issue
Route No. 5, when the State of Illinois, acting by and
through Private MeMahon, a member of the 33rd Tank Com-
pany, Illinois State Mllxtla, in the command of Lieutenant
R. L. Ramsey, operating a certain motor vehicle, known as a
motor truck, on said public highway, and proceeding along
said highway in an casterly direction in pursuance.of gorders
and directions of proper officials of the Illinois State Militia
and of the State of Illinois, carelessly and negligently drove
said truck. and improperly managed same and collided: with
claimant’s car. Claimant sets out damages to his éar amount-
ing to $800.00; and each claimant asks an award for personal
damages and injuries as a result of said accident. o

A demurrer to each declaration was filed by tlw Attorney
(General of the State of Tllinois, which, as a matfer ot’ law, is
sustained.

A stipulation enterod into between each of the claimants
above named, by their attorneys and the State of Illinois, by
its Attorney Genoral provides that the taking of evidence in
above cases shall be consolidated in so far as the évidence
taken applios to the several cases; that additional evidence
other than that heretofore taken on behalf of the several
claimants herein in support of their claims, shall be taken be-
fore Everett C. Shaw, a notary public, at the office of Dr,
Minor L. Hartman in Garden Prairie, Illinois, on October 16,
1924, commencmg at 2:00 o’clock P. M. and continuin from
time to time until completed, and when completed sald evi-
dence to be returned to the Sedretary of State and'ez-officio
elerk of the Court of Claims, in a sealed envelope, bearing én-
dorsement of Everott C. Shaiv, notary public, and the title of

the case, and reciting that it contains said evidence.
The claimants, Alfred W. Bruhn and Margaret BE. Bruhn,

appeared before this Court of Claims in person and testified;
and the court examined the natureé of the injuries sustaihed.

Yt does not appear, however, that the infant child, Gladys
Irene Bruhn, who was six months old at:the time the ncoident
occurred, sustained -any injuries which would tm’tify ‘the
allowance of an award. In each of the éther cases, However,
we feel that as a matter of social justice and equity; i;_he* olafm-
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ants should receive some compensation for the injuries
sustained, and we accordingly award to Alfred W. Bruhn the
sum of $1,450.00, which award includes damages done {o the
car he was driving; to Margaret 1. Bruhn the sum of #$1,-
100.00, and to Caroline Bruhn the sum of $750.00.

(No. 781—Claimant awarded $500.00.)
CaTiteriNg MadiLn, Claimant, o5, State or ILLinots, Respondent.
Opinion filed May 1, 1025.

RESPONDEAT SUPERIOR—Stalc not llable for torts of inmates of its institu-
tions. The doctrine of Respandeat Superior 18 not applicable to the State,
and it Is not liable for the torta of an inmate of its institution.

S0CIAL JUSTICE AND EQUITY—aitard may be made. While the State Is not
liable for the tort of an inmate of its institution, an award may be made to
claimant on the ground of social justice and equity.

Joux J. Reeve, for claimant.

Oscar K. Cantstion, Attorney General; Grovar (. [ixox,
Assistant Attorney General, for respondent.

Mr. Justice PHiLLIps delivered the opinion of the court :

Catherine Magill, claimant, filed her declaration in this
court for claim for personal injury committed by one of the
insane inmates of the Jacksonville State Hospital on the 3rd
day of August, 1922,

It appears from the contradicted evidence in this case the
claimant, who was about 83 or 84 yvears of age, resided near
the state institution; that a number of the inmates of said
institution were working in a field nearby where she lived.
One of these inmales slipped away from the guards, went
over 1o the residence where the old Indy was alone, attacked
her, inflicting considerable injury about hor eyves, face, thront
and other parts of her body. The claimant made outery and
the insane man was soon capiured and taken back.

The maltreatment she received at that time, of course,
prostrated her, and she was taken in an ambulance to the
Jacksonville State Hospital, where she received treatment for
more than four weeks.

The doctor’s bill and all expenses were fully paid by the
State, and she was kept in the hospital nearly fwo weeks
longer, making in all six wecks when she was discharged as
about recovered,.
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The bruised places and scars had about cleared up, but it
was complained by her that her throat had never entirely
gotten well. The evidence discloses further that she was
always nervous, unable to do the house work as she had
always done before that time for her son and his family, with
whom she was living at tho time.

After this she visited about amongst her sons and their
families and apparently was in fair health, except that she
was nervous.

About two years after the attack she died, but the cause
of her death was not shown by the evidence to be a result of
the injury so received.

The presumption is that she died of extreme old age. One
of her sons testified that she was not able to work after the
attack as she did before, but still he had never employed any.
help for the house, because his mother would not stand for
his getting other assistance.

After her death, letters of administration were issned on
her estate to Owen Magill, who, as such administrator, asked
the court for leave to substitute himself as claimant and con-
tinue the prosecution of this suit. Leave was given to so
prosecute. o

It seems from the evidence in this case that the old lady
suffered to some extent during the two years, the remainder
of her life, after such attack, but a woman of her age, we be-
Heve from our experience and observance, would not be ca-
pable of rendering much mannal labor for any family or for
herself. . _ .

Old people at that age ought to be taken care of by their
family and not have to take care of the family themselves. If
she wore living today, it would be the opinion of the court that
she ought to be éntitled to about $15600.00 for the injury re-
" eeived, whigh ' oﬁfl only: compensate her for. the indignities

received at the time-aside from the bruises and woununds in-
" flicted by the maniae.. . e

The present glaitygpt is not prosecuting the suit to recover
for loss of service to the rext of kin of the deceased, as that
would require a new suit to do 8o, and even if they were, weo
would not be inclined to award them anything for the loss of

gervice from the death of their mother. - -
We have decided to allow the claimant the sum of $500.00,

and hereby accordingly award to him the said sum.
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(No, 785—Claim denied.)
Epwin O. LinpeEx, Claimamt, o5, STaTe oF [LuiNots, Respondent.
Opinton filcd May 1, 1025,

Boxus Acr—court {s without jurisdiction. The court 18 without jurisdic.
tion to consider a claim of a soldier for compensation under the Bonus act.

SaMeE—Service Recognition Board. The Service Recognition Board has
exclusive Jurisdiction in the consideration of claim of soldier under the
Bonus act.

Lee W, CArTER, for claimant.

Epwanrn J. Bruybpack, Attorney General; Grorae C. Dixox,
Assistant Attorney General, for respondent.

Mr, Cuier Justice Cranity delivered the opinion of the
court:

This is a claim for soldier’s compensation. The State, by
its Attorney General, comes and files its statement denying
the legal or equitable right of the claimant and alleges that
this court is without jurisdiction, owing to the fact that the
intention of the bonus act was to vest the service recognition
board with exclusive jurisdiction and pass upon and finally
dispose of all claims filed under that act.

It is the opinion of the eourt that this contention is correet.

Therefore, the claim is denied.

(No. 790—Clatmant awarded $2,000.00.)

THE VAN Dorn IroN Works Comrany, Claimant, vs. State oF
ILLinors, Respondent.
Optnion flicd May 1, 1925,

FRANOCIIBE TAX—when refund may be awarded. Although there may be
no legal liability against the Slate to refund the amount of a franchise tax
pald In excess of the amount due the State, yet as a matter of social justice
and equity an award may.be made in favor of claimant for the oxcess tax
pafd.

Dustiy, McKEeenax, MEerriok, Anrteérn & Stewant, for
claimant.

Osoar E. CarrLstion, Attorney General; ISowann . IFrrci,
Asgistant Attorney General, for respondent.

Mr. JusTioE Lerca delivered the opinion of the court:

This is a claim for the refund of certain portions of fran-
chise taxes paid to the Seerotary of State of the State of 11li-
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- nois by above named claimant, total amount paid in excess of

amount due f}eing $2000.00.
The demurrer filed by the Attorney General of the State

- of Illinois is, as a matter of law, sustained.
On the grounds of social justice and equity, we award

claimant the sum of $£2,000.00.

(No. 7191—Claimant awarded $650.24.)

INLAND IroN WORKS INC., Cla:mant. vs. STATE OF Iu.moxs
Respondent.

Opinion J‘I!cd Hay 1, 1923,

FRANCHIAE ux—rcfund may bp awarded. The court’ may ﬂm:d cla!m-
ant the amount of the franchise tax erroneously palid, althouzh no legal
lability exists against the State, mich award may be made on mund of

social justice and equity.

Jonx T. Booz, for claimant.

Oscar BE. CanrwsTronM, Attorney General; an;um C. Frron,
Assistant Attorney Gencral, for respondent

Mr. JusTior Leron delivered the opinion of the court:

This is a claim for the refund of franchise taxes Wrong—
fully paid to the Secretary of State of the State. oi Illinois, in

the years 1921 and 1923, in the total sum of $850.2
The demurrer filed by the Attorney General of the State

of Illinois is, as a matter of law, sustained.
On the grounds of equity and social justice, we award

claimant the sum of $650.24.
: A

(No. 793—Claim dented.)
J. A. Esee, Claimant, vs. STATE or lLLiNoIs, Respondent.
Opinion filed May 1, 19925. co
NOX-LIABILITY OF STATE—S8tate not liable for negligénce of s efnployeec
The State is not liable for the negligence of its employees.
J. E. MaronE, J&., for claimant.
Oscar K. Canisrroy, Attorney, Qeneral; A. E. Cnn»nnm,
Assistant Attornay eneral, fox respondent . ,
Mr.J vs‘rtcn Lnnon delivered tho opinion of the cpurt:

This case ¢o 98 bofgre court on a ded] ration ﬁ] d by
J. A. Eisele, in w T: élleges that on Octbbelf"/ﬂ! ;1922‘ 1 h;l

. -"-t
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driving his Packard fouring ear from the city of LaSalle, Lia-
Salle county, Ilinois, to Chieago, Cook county, 1llinois, travel-
ing upon the cement road known as Temporary Route 7, and
at a point upon said State road about twelve miles enst of the
city of Morris, Grundy county, 1llinois, said Packard touring
car was damaged by collision with a large truck owned, con-
trolled and used by the Department of Public Works and
Buildings of the State of Illinois, in the maintenance and up-
keep of State roads, and claimant alleges that accident oceur-
red through the negligence and carelessness of the driver of
said truck.

The State of Illinois, by the Attorney (General, filed a de-
murrer, which, as a matter of law, is sustained.

From the testimony, which has been carefully examined,
it appears that the driver of said Packard ear, J. A. Eisele,
was driving at the rate of 35 miles an hour; that it was a wet,
rainy morning; that he attempted to pass the truck above
mentioned, which truck was traveling at the rate of about ten
miles an hour; that when he saw he was unable to pass said
truck, he turned to the right and applied his brakes and that
it was impossible at that time to avoid a collision. We believe
that the driver of the said Packard car was guilty of contribu-
tory negligence, disregarding weather conditions, and travel-
ing at a high rate of speed; hence the demurrer filed by the
Attorney General is sustained.

(No. 794-—Claimant awarded $4,600.00,)

JouN GEBHART, ADMINISTRATOR EstAaTE o0orF Hexky Gestianr,
Deceased, Claimant, vs, STaTE or ILLINoIs, Respondent.
Opinfon filed May 1, 18235.

RESrONDEAT SUPERIOR—{he Btate is not liable for injuries sustained by its
employees. The State is not liable for injuries sustained by 1ts employees

while In the discharge of their duty.
SocIAL JUBTICE AND EQUITY—award may be made. As an act of socinl

justice and equity, and under the circumstances Iin the case, the court may
recommend to the legislature an approprintion to ciaimant.

RoLraxp M. Waaxken, for elaimant.

Oscar E. CanLstroyM, Attorney General; Roy D. Jonssox,
Assistant Attorney General, for respondent.

Mr. JusTtice PminLirs delivered the opinion of the court:

- The claimant, John Gebhardt, administrator of the estate
of Henry Gebhardt, deceased, brings this suit to recover com-
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pensation for the death of said decedent, caused by being
gored by a vicious hull.

The facts, briefly stated, are as follows:

The decedent on the 16th day of August, 1923, while in the
cmploy of the State of Illinois in the capacity of dairyman
at the Soldiors! and Sailors’ Home located in Adams county,
Illinois, and while in the discharge of his usual duties and
without fault or blame on his part, was viciously attacked by
a bull belonging to the defendant, State, and gored to death.

The evidence discloses without refutation that the bull was
never known to be ill or vicious before, but on the contrary
the brute was perfectly docile and gentle, a fact which would
excuse the deceased from the exercise of any other than ordi-
nary care and prudence in going about such an animal, It had
never been known to attack anybody, a fact that also as a
legal proposition relieves the defendant from liability for
damages, as the Supreme Court has often held in similar
cases,

Decedent left him surviving no widow, but eight children
survived him, six of whom were under the ages of their ma-.
Jomtv ranging from eleven to seventeen years old who were,
in a measure, dependent upon their father for shpport and
edueation.

Mr. Johnson, the Assistant Attorney Generalg cites pumer-
ons authorities why the State is not liable in this’ case, all of
which are in point and are decisive and are the law in this
case, as we have repeatedly held, and we will not digonss the
law laid down in the authorntnes so cited, still the court is
always interested and pleased to have connsel in all cases
when deemed proper, furnish the court with a brief of authori-
ties.

However, this case is one that appeals to the sympathy.of
the court, and we have concluded in the interest of socinl
justice, eqmty and good conscience, to recommond, 'and do
hereby recommend to the legislaturé, that it makKe' tu; appro-
priation to claimant, John Gebhardt, administrator of, the
esiate of Henry QGebhardt, decedsed the sum’ of $4 0600
which amount -we horeby award

¥
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(No. 798—Clalm denfed.)
Thnr UNiTep Staties CorrorartioNn Burkeau, Claimant, vs. STATE OF
ILuixors, Respondent,
Opinton filcd May 1, 1923,
PunLicatioNn Norvick—when  Efate not lable for. Where publication

notices are made by direction and authority ot a State department compen-
sation for same should be made out of the appropriation to that department.

Wirt E. Humpurey, for claimant.

Ebpwarp J. Brunpagg, Attorney General; George C. Dixovw,
Assistant Attorney General, for respondent,

Mr. Justior Leecn delivered the opinion of the court:

This is a easo brought to recover compensation for publica-
tion notices against delinquent corporations, asking ftor dis-
solution of said corporations, total amount of claim being
$1004.75, and declaration alleges that the claimant, acting by
authority and direction of Samuel E. Erickson, clerk of the
supcerior courl of Cook county, published said legal notices in
the National Corporation Reporter in its editions dated April
7th, April 14th, April 21st, June 9th, June 12th, and Junc
23rd, copies of said legal notices being attached to and made

part of the declaration.
The demurrer filed by the Attorney General of the State of

Illinois is, as a matter of law, sustained. This claim should
have been paid by the Atftorney General from appropriations
allotted to him during the period above set forth, and we do
not feel that there are any grounds, either of equity or socinl
Justice, which warrant the allowance of this claim, hence the
demurrer is sustained.

(No. 806—Cilaimant awarded $4,006.44.)
VuLcaNiTE Rooring CoMmMPany, Claimant, vs. STATE oF ILLINOIS,
Respondent,
Opinion Aled May 1, 1025,

FRANCHISE TAX—t0hen refund may be made. While the tax erroncously
pald may not be recovered, yot on grounds of social justice and equity, a
refund may be awarded.

Avanms, Foruransseg, HawLey & Smonsy, for elaimant.

(?smn E, CarusTnor, Attorney General; Epwanp C. Frreu,
Assistant Attorney General, for respondent.

Mr. JusTior Leecu delivered the opinion of the court:

This is a claim filed by above claimant to recover portions
of. franchise taxes erroneously paid by above named claimant
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to the Secretary of State of the State of Illinois in the years
1921 and 1922, total excess tax paid amounting to $4,066.44.
The demurrer filed by the Attorney General of the State
of Illinois is, as a matter of law, sustained.
On the grounds of equity and social justice, we award
claimant the sum of $4,0606.44.

(Claim dented.)

Frank WinTess, 811; BonNiE WINTERS, 812; Franx Joseru
WINTERS, Jr., 813, Clanmants, vs, STATE oF ILLINOIS, Respondent

dpinl(m ﬂled May 1, 1926.

RESPONDEAT SBUPKRIOR—WAEN Btatc not ladle. Neouaonce of ils omployec. '
The State is not uablo tor the nexllsonee of its gmployeen

Geo. W. DOWELL, for clalmants

Oscar E. Cumsrmm, Attomey General B, ,S,fDUHAMBL,
Assistant Attorney General, for rospopdent. -

Mr. JusTicr Leron deliveéred the opinion of the court.

These cases will be treated together masmnch as they
refer to the same accident, and the same testimony is ap-
plicable to each. Claimants ask for damages sustained by
cach respectively, arising out of an accident, which occurred
under the following ocircumstances: On Mareh 22, 1924,
Frank Winters, together with his wife, Bonnie Winters, and
infant child, Frank Joseph Winters, Jr., were driving along
a state lnghway about two miles north of the City of Car-
bondale, Jackson county, Illinois, in the night time of said
date, when he, said Frank Wiiiters, collided with a certain
truc-k owned by the State of Illinois, wlich had been left
standing without an atteridant upon, along and ¢fosswise said
hard road; that.by reason.of said collision, the car. in which
they were driving was m,}ured beyond repair, and each of
claimants suﬂ’erqd Bevere nﬁurxes.

Demurrers, ﬁ].ed by the Attorney General of tha State of
Illinois are, ap & matter of law, sustained. .

It appears.from  the testimony .that one Sykea, in: the
employ of the State of Illinois as highway.patrolman. from
Carbondale to. DuQuoin, was driving a State truck. north of
Carbondale along and upon the pavement upon-a State high-
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way leading north from Carbondale, and when Sykes had
arrived about one mile north of Carbondale he attempted
to turn the truck around, and while endeavoring to make the
turn backed the truck so that the rear wheels left the pave-
ment and mired down in the mud so that the truck by its own
forece could not get back upon the pavement. The truck was
about at right angles with the pavement so that the {ront of
the truck pointed westward and there was a distance of be-
tween four and four and one-half feet between the west edge
of the slab and the front part of the truck. After working
with the truck and endeavoring fo extricate it about an hour,
the patrolman went into Carbondale to procure lanterns, and
returned with same and placed same on the truck about 7
o’clock, one on the front bumpor and one on the south side of
the truck just in front of the rear wheel. We do not find any

evidence of negligence on the part of any of the State em-
ployes in this instance, and had the driver of the Chevrolet

above mentioned, the claimant, Frank Winters, been in the
exercise of due care and eaution, he ecould have avoided the
accident. It is thorefore the judgment of this court that
these claims and the same are hereby rejected.

(No. 819—Claimant awarded $887.83.)
Raxaro Ajax Corroration, Claimant, ¢s. STATE oF ILLINOIS,
Respondent,
Opinton filed May 1, 1925.
Fraxciise Tax—when refund may be made. ‘This case is controlled by
tho decision of the court in Vulcanite Roosing Co. v. State, supra.

Wintaanx & MiLLer, for claimant.

Oscan E. CauvrstroM, Attorney General; Epwann C. Frren,
Assistant Attorney Ueneral, for respondent.
Mr. JusTice Leecn delivered the opinion of the court:

This is a claim for tho refund of certain portions of fran-
chise taxes erroncously paid by above claimant to the Sce-
retary of State of the Stiate of Illinois, in the year 1922, total
excess paid by above claimant amounting to $887.83.

The demurrer filed by the Attorney Ueneral of the State
of INlinois is, as a matter of -law, sustained.

On the grounds of cquity and social justice, we award

claimant the sum of $887.83.
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(No. 821—Clajmant awarded $2,950.00.)

Ep. S. Sarrni, Claimant, vs, State oF lLLinors, Respondent.
Opinion filed May 1, 1925.

Frxs & SALARIES—when Siate liadle. An employee of the State 1s en-
titled to receive the salary fixed by statute pertaining to his employment,

and the State {s liable therefor.

Watson & Warrorp, for claimant.

Epwarn J. BrRunpaog, Attorney General; Georaeg C. DixonN,
Assistant Attorney General, for respondent.

Mr. Cmer Justice CLamiry delivered the opinion of the
court:

The claimant was appointed in due course as metal mine
inspector and entered upon the duties of his position: the 16th
day of February, 1922, and has continued as such inspector
from the time of his appomtment untxl the ﬁhng of hm dec-
laration.

The plaintiff alleges that his salary was fixed by the latvs
of the State of Illinois, Seotion 95, Chapter 93 of the Smith-
Hurd, Illinois Statute, that the amount so fixed was $3,600.00
a year, that part of the time he was paid $25000 per month
and part of the time $125.00' per month.

It appears from'the récord further, that the differerce
between the amount paid him and ‘the amount allowed by
the statute up to July 1, 1924, amonnts to the sum of $2,950.00.

It does not appear -from the ‘declaration that the claimant
asked for any further relief.

The Attorney General comes and files his demurrer.

1t is the opinion of this court after exammmg all the rec-
ords that this claimant entered upon his duties under the
statuto fixing his salary at $3,600.00 per year for the ferm of
his appointment and therefore in equity and social justice, as
well as law, i8 entitled to recover for the services rendered.

It is therefofe recommended by the court. that claimant be
allowed the sum qf$295000 . T

t . . ~
Lo . A L R
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(No, 823—Clatmant awarded $2,500.00.)

Jases Wabpg, Claimant, vs. STATE oF JLLINOIS, Respondent.
Opinion filed May 1, 1925,

QOVERN MENTAL FUNCTION—0hcn State not liable. 'The State in the con-
struction of its public highways exercises g governmental! function and is
not iliable for {njuries sustained by fts employces in its construction.

SociAL JUSTICE AND PQUITY—award may be made. While the State Is not
liable for injuries sustained by its employeecs while in the discharge of their
duty, an award may be made to such employee, and compensation fixed by
the provisions of the Workmen's Compensation Act.

Cares & WEAvVER, for claimant,.

Oscar E. CanLsrroM, Attorney General; Roy D. Jouxsox,
Assistant Attorney General, for respondent. .

Mr. Jusrice Leecn delivered the opinion of the court:

The claimant, James Wade, who was in the employ of the
State of Illinois on August 8, A. D. 1922, near Ilorence, in
Pike county, Illinois, as a stationary engineer and laborer
under the Division of Highways, Deopartment of IPublic
Works and Buildings of the State of Illinois, brings his suit
for damages for injuries received by him while in the per-
formance of his duty. The testimory in this case shows that
on the date above mentioned, James Wade was employed by
the proper officials of the State or of the highway department.
to fire a steam boiler which produced steam for the operation
of the drills used in preparing to blast.the rock from the bluff
which was used for the construction of the road, or in order
to get tho rocks away from the proposed course of the new
road. It was a part of his duty to attend to the line of iron
pipe called the steam line, which ran from the boiler to the
place where the drills were used, and while so doing his nusual
work, together with other workmen, was directed to repair
the stenm line, which was leaking., Ile, with the other work-
men procceded to earry out this order, and while working on
the steam line, which was supported on cross pieces, his foot
slipped on some loose rocks or gravel and he put forth his
hand to steady himself, and his hand struck some object with -
sufficient force to produce a small wound. Tle immediafoly
washed the wound and gave it little thought, but later it was
apparent that the wound had beeome infeeted. He was
ordered to proceced {o Dr. Goodin for treatment. e took this



WRIGHT . STATE oF ILLINOIS. 159

treatment, but the wound did not yield to the treatment, and
he was ordered by his foreman to go to Dr. R. O. Smith, who
was then a practising physician and surgeon at Pittsfield, the
county seat town, about cleven miles from where he was
working. His condition hecame so bad that he had to submit
to an operation, and finally lost the first or index finger, and
has also lost the use of the second and third fingers, so that
at present there is very little movement of any of -the fingers
gf the hand except a slight movement of the thmnb and littie
nger.

The Attorney General of the State of Illmois ﬁled a de-
murrer, which, as a mattor of law, is sustained.

It appears "that. claimant is a man of very little property
and of no education, and up to the time of the -injury had
made his living by manual labor; that he has two- minor chil.
dren, who live with him, and that his wife died shortly before
the injury occurred. : The claimant has been paid some money
by the State of Ilinois, to the extent of about $3500.00, and his
physician’s bills have been paid in so far as he kriows.. While
the State is not legally liable for the payment of an award, the
court, as a matter of social justice and equity, awards said
claimant the amount which he would be entitled to' receive
under the Worlunen’s Compensation Act for: the' in;mry
sustained, or the sum of $2 600. 00 :

(No. 824——Olalmant awarded $1,000.00.) :

Micraer W. WrieHT, Claimant, vs. STATE oF ILLINOIS, Respondent.
Opinion filed May 1, 1925. '

RESPOSDEAT sUPERIOR—S{ate not Iable for infurics sustained by its em-
ployees in discharging thelr duty, The State is not liadble for injuries sus-

tained by ita empioym while in the performance of their duty.

SoCIAL Jumcl AND nqm‘n—awdrd may de made to injured cmptoyee
While there may be. no logal liability ngainst the State for lnjuries sus-
tained by ifs employdes in ‘thé discliarge of thejr duty, yet in {He intérent of
soclal justice and equity an award may be made for lnjnriu sﬁnta.lned. -

Jonn G. annmrnn, for élaimarit.

Osoan B. Cabstaop, Attornoy, General; GEoROE 0. DIXQN,
Assistant Attorhey, Goneral, for, respondent biye o

Mr. JusTIcE Pntt.mrs dalivered the opinion of the coilrts

The claima'léj Mich el W. er Ilt, brmgs this suit for the
reason of da 'é a8 i-eheived by him 'whlle opé aﬁng the ele-

vator in the State dapitol tllldlng.



160 WERIGHT 7. STATE OF JLLINOLS,

The facts in the case alleged in his declaration are sub-
stantially as follows:

On the 11th day of October, 1921, he was directed by the
custodian of the eapitol building, in charge of the Sceretary
of State, to operate n certain elevator of the State while the
inspectors were present to inspect the same. The clevator
was being tested by operating the same., The clevator was
loaded with pig iron, increasjng the weights along from time
to time to test its strength. "The claimant was then operating
it for such testing. He had made fifteen trips without any
accident, and ordered to make another under high speed, as
was usual to do in making such tests; and while the elevator
was running at great spoed, in accordance with the instruetion
of his superior officer, on reaching the third floor the clutches
caught in the mechanism of the elevator, and suddenly stopped
with a terrific jar, by means of which claimant was thrown
with great force upon the bars of pig iron which lay on the
floor of the elevator car. He was rendered unconscious and
hurt about the abdomen, left side, left hip, and hurt internally.

The claimant was under the eare and treatment of Dr.
Patton for four or five months., He continued in his regular
employment till April, 1922, and continued earning his regular
salary of $100.00 per month. He then obtained leave of ab-
sence for six months from May 1, 1922, during which time he
reccived no pay from the State, and went back to work Novem-
ber 21, 1922, at same salary, was off again on leave of absence
from May, 1923, to November, 1924, during which fime he
received no pay. He was injured about the head and spine
and his nervous condition shattered and complications de-
veloped which have become chronie.

He claims to have paid out large sums of money to Drs.
Tripp, Patton, Bennett, Imlay and other persons.

Mr. Millspaugh testifies that elaimant was off duty and off
payroll for eight monihs and tweniy-five days. Dr. 'rapp
testified that claimant had some enlargement of the heart,
hardening of the arteries, digestive organs inflammation of
the gall bladder, adhesions of tho bowels, adhesion of the
appendix, chronic appendicitis, swelling in right groin, which
could not alone have heen due to old age; and that his dis-
abilitios are permanent. His bill is $82.00.

The evidence is not disputed, except that Mr. Scott, super-
intendent of buildings, testified he had told claimant that
when the Otis people came to test the elevator for him to step
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off and let the Otis people put on their own man. This Wright
denies under oath. This is the only controverted point. Inas-
much as Scott is not corroborated upon that point and Wright
denies it, it must be solved in Wright’s favor, there being no
other facts to corroborate the evidence of Scott and the wit-
nesses being of equal credibility.

The State, through its attorney, cites authorities to the
effect that the State is not liable from a legal standpoint.
This is true, but in the interest of social justice, we have de-
cided to make an award for claimant. The evidence as a whole
presents a somewhat complicated case, and it is a little diffi-
cult to arrive at a just conclusion. There is no doubt in the
minds of the court that the claimant is in a very bad physical
condition, and from the evidence we must conclude it was due
to the injuries, both external and internal, he received at the
time of the accident that caused the eonditmn He testifies
that he is practically totally disabled. The evidence shows
that he is atill in the employ of the State at his usual salary,
that had existed prior to and up to the time he was injured.
In the interest of social justice and equlty, we have decided to
award the claimant the sum of $1,000.00 .

gy s p—

(No. 828—Clalmant awarded $2,100.00.)

SALINE Gas Coar CoNMpANY, Claimant, vs. Sm'rs OoF Iu.m‘oxs
Respondent. .

Opinion flled AMay 1, 1025,

FRANCHISE TAX-—(aZ erroncowsly paid may be refunded., 'I‘hla cpse 1a
similar to that of Vulcanite Roofing Oo. v. State, aupra. dhd the deolslon of
the court in that case governs this claim.

Mozan, PAUI‘ZBR & O’Donmsnn, for olaimant

Oscan B, Omm:nnopr, Attorney Goneral;;Eowulb J‘. Il‘l'ron,
Assistant Attorney.General, for respondent.: fal,

Mr. Jusrion Lnr.cu délivored the Opinioti ?)f thé coui't' T

This is a elaim for the recovery of porhqns bf franchxse
taxes erroneously paid by' abovo named claunant ta.the Sec-
retary of State of the State 'of Illinois in the years 1921 and
1922, total excess tax paid amounting to $2,100.00.

The demurrer filed by the Attorney General of the Btate
of Illinois, is, as a matter of law, sustained.

On the grounds of equity and social justice, we award
claimant the sum of $2,100.00.

.
" Yo,
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(No. 830—Clalmant awarded $5682.70 with iInterest.)

STATE Baxk oF Cuicaco, [EXECUTOR oF THE ESTATE OF SHERMAN
T. Coorer, Deceased, Claimant, zs. STATE or ILLINOIs, Respondent.

Opindon filed May 1, 1925.

INHERITANCE TAX—refund or renunciation of will by wldow. Where an
fnheritance tax has been assessed and pald, under Sec. 25, of Inheritance
Tax Law, and afterwards the widow files her renunciation of the provisions
of the will made for her, and by subsequent proceedings in the ecounty court
there was an overpayment of the tax by reason of such renunciation, clafm-
ant Is entitled to a refund of the amount overpalid.

Ganpxer & Carrox, for claimant.

Ebpwarp J. Bruxpaag, Attorney General; Georor €. Dixox,
Assistant Attorney General, for respondent.

My, Jusrice Prirries delivered the opinion of the court:

The State Bank of Chicago, as executor of the ostate of
Sherman C. Cooper, deceased, brings this suit to recover on
refund an amount alleged to be due deceased under the pro-
visions of Section 25 of the inheritance laws of Illinois.

After the appraisement, fixing the amount inheritance tax
to be paid under order of the county judge and the payment
of the same, and after the renunciation of the provisions of
the will, making certain provisions for the widow, and by
subsequent findings and order of the county court, there be-
came due to claimant the sum of $582.70, to which it is entitled
to refund.

It secems that this is what Assistant Attorney General
Eagleton designates Claim No. 2, and the matter has been
taken up by him for the State and gone into very earefully
with claimant, and the parties have mutually agreed that the
sum of $582.70 should be refunded to claimant. This the At-
torney (eneral, by his said assistant, Fagleton, reports in his
answer, and by making oral explanation in open court. The
evidence supports the claim, and by mutual agreement as
aforesaid, the court hereby awards claimant the sum of
$582.70, with 8% interest from October 14, 1923.
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{No. 830a—Claimant awarded $10,892.86 with Interest.)

STATE BANK oF CHICAGO, EXECUTOR OF THE LIsTATE oF SnErRMAN T.
Coorerp Deceased, Claimant, vs. STATE or ILINoO1S, Respondent.

Opinion filed September 14, 19234.

[NHERITANCE TAX—7refund or renunciation of wiil by widow.  Where an
inheritance tax has been assessed nnd pald, under Sec. 25, of Inheritance
Tax Law, and afterwards the widow files her renunciation of the provisions
of the will made for her, and by subsequent proceedings in the county court
there was an overpayment of the tax by reason of such renunciation, claim-

ant {s entitled to a refund of the amount overpaid.
Garvxer & Cantox, for claimant,

Eowarp J. Brunpaog, Attorney General; Groner C. Dixonw,
Assistant Attorney General for Respondent

Mr. JusTioE me..t.ms delivered the opinion of: the court- :

The claimant, State Bank of Chicago, as executor of Sher-
man T. Cooper, deceased, presents claim for thé refund of
inheritance in the sum of $10,992.86

The claimant in its contention for such alloWanoe, preaents
its case based upon the following facts, viz: - Shéirman
T, Cooper, a resident of Chicago, Cook county, Iﬁmoiu, died
in Chicago, April 4, 1923, léaving A last will and testament,
which was duly admitted to probate in said county, and’ clalm-
ant was appointed executor and as such, qualified and is now
acting.

QOctober 4, 1923, an order entered by the county jndge
on the appraisement, fixed the cash value of the property, as
shown by a lengthy, itemized statement shown in the judge’s
order, a copy of which is filed herewith, and found the amount
of the inheritance tax due thereon to be $74,176.73 which the
executor paid to the county treasurer October 4, 1923. -

On December 3d, claimant appealed from said order to
the county court of said county, and on a hearing the county
court entered an order revising the said prior order of the
county judge, as shown by copy of the order flled in this case,
upon which an order was made fixing the total inheritance
tax to be paid to the State of $75,736.65, which less 5%,
cqualed $71,948.87, which was pmd October 4 1923, as afore-
said.
On February 23, 1924, Jennie V Covuper, the widow of said
deceased Sherman T Cooper, filed in the Probate Court of
Cook ecounty her renunciation under his will, and by reason of
such renunciation, the property which the parties interested
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in the estate, were entitled to receive, and the amount of tax
payable therecon, were materially ehanged.

That by reason thereof, the claimant on August 13, 1924,
filed in the county court of Cook county, its petition for a re-
appraisement and for a revision of the inheritance tax, and
said court on the same date entered an order making such re-
appraisement and revising such tax; and fixed the total of
such tax ant $64,164.22, and this sum less 5% the statutory dis-
count, made a net amount so due of $60,956.01. The claimant
has filed certified ecopies of all orders and other proccedings
of the court and judge and such other evidence as are neces-
sary to prove its claim. The Attorney General sintes that
he has carefully gone through the pleadings, evidence and all
files, and finds the statement of claimant to be true and con-
sents to the allowance of the claim as proven and claimed.

By reason of the premises, there has been an overpavment
of the inheritance taxes in said estate, as shown by the order
of the sanid county court August 18, 1924, and the claimant is
entitled to a refund of tax as follows:

Tax actually pald October 4, 1923, (being the sum $76,736.656 as

fixed by order of court December 3, 1923, less 6% discount

Rllowed by law), $71,048.87........ievvennrtrnssons . $71,948.87
Net tax, actually due (being the sum of $64,184.22, as fixed by

order of the county court August 13, 1923, less 6% discount,

allowed by lnw) llllllllll E BN I I T N T Y I B R R RN Y I R RN RN I R R N BN R R A ) 60.956.01
Over-payment .....c.oeoienevaneas cevsresesn et resrrescanesenns $10,992.86

This court finds the claim correctly set forth and fully sus-
tained by the evidence. According an award is made to claim-
ant in the sum of $10,992.86, with interest at 3% from Octlober
4, 1923.
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(No. 832-—Clalmant awarded $3,600.00.)
ABraM S. WiLson, Claimant, vs. STATE oF ILLiNois, Respondent.

Opinion flled May I, 1925.

JQovERNMENTAL ruscrioN—§8State not liable for injuries sustained by {ts
cmployces. State highways. The Btate In constructing its highways exer-
clses a governmental function and fs not liable for injuries sustained by its

employees, while in the performance of their duty.
SBoOCIAL JURTICE AND EQUITY—award may be made.

justice and equity an award may be made to an employee Injured in the dis-

charge of his duty, although no legal 1iability exists against the State.

J. H. Seanina and Cuas. BE. Hamiuron, for claimant.

Oscar E. CarrstRoM, Attorney General; S. S. DU’HAMBL,
Assistant Attorney General, for vespondent. _

Mr. Jusrior Leeon delivered the opinion of the court:

This case comes before the court on a declaration flled by
Abram S. Wilson to recover damages sustained by him while
in the employ of the State of Illinois, in the.capacity. of in-
spector in the construction of a Portland Cement Conecrete
pavement, being built by the State of Illinois, known as Sec-
tion 11, S. D. Route 2, and his declaration alleges that in that
capacnty he traveled to and from his work by means of a
motorcycle, which was owned by the State of Illinois; that
on September 28, 1922, he was returning from his work on
said road to his residence in Carbondale, and .that he was
coming toward Carbondale over the completed portion of the
pavement on Section 11, 8. B. Route 2, which had:been opened
to traflic; that while traveling over said highway on the eve-
ning aforeaaid at an hour between six and seven o’clock P. M.,
and while traveling in the regular traveled trsick on smd
paved highway at the rate of about twenty miles per haily, in
turning aside to pass an approaching car, the: motbrcyole
which complainant was riding strwek a pile of Bdand ‘on’ the
pavement, which caused the ‘motoreycle to skid scross the
pavement, striking a bag of calcium chloride, both of *which
matorials were for nso in constructing said pavement; thence
striking the conorete curb along the edge of the pavemeént;
that he was thrown from the motorcycle in such a manner that
he struck a fruit tree with his head; the impact being so savore
that his skull was ecrushed over the right temple and that he
was rendered unconscious; that as a result of the aceident he
was conflned in the hospital three weeks; and that he was so

On grounds of social
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incapacitaied by said accident that he was unable to resume
his duties as engineer with the State of Illinois, Department
of Public Works and Buildings, Division of IHighways, be-
tween the dates of September 28, 1922, and April 30, 1923;
that he did return to his duties as engineer with said Division
of Highways at the district office at Carbondale, Illinois, but
that the hearing in his right ear was destroyed and the right
side of his face was partinlly paralyzed as a result of =said
accident.

The demurrer filed by the Attorney General of the State
of Illinois is, ns a matter of law, sustained.

There is no liability on the part of the State in this case,
but on the grounds of social justice and equity, we award the
claimant the amount he would be entitled to receive under the
Workmen’s Compensation Law in force in the State of Tili-
nois, or the sum of $3,500.00.

(No, 833—Claimant awarded $975.00.)

HerBERT DEATON, Claimant, vs. STATE oF ILLiNoIs, Respondent.
Opinton ptied May 1, 1924,

Muatanry sErvicE—when claimant entitied to award. When claimant a
member of the Illinois National Quard ts injured while in the performance
of his duty, he {8 entitled to an award, under Sec. 142, of Chap. 129, Smith-
Hurd’'s Rev. St. 1927,

HerBert DEATON, fOr claimant.

Epwarp J, BrRuxpagg, Attorney General; Gronoer. C. Dixox,
Assistant Attorney General, for respondent

Mr. JusTice Leech delivered the opinion of the court:

This case comes before the court an declaration filed by
Herbert Deaton, setting forth that on February 15, 1924,
about 9:30 P. M., Headquarters Dotachment, 2nd Squadron,
106th Cavalry, arrivod in Springfield, Jilinois, from Willinmn-
son county, Illinois, after a period of riot duty; that claimant
was assisting in unloading equipment from a {ruck at the
State Arsenal at that time, and while so engaged the truck
driver suddenly backed up the truck; that he was unable to
escape owing to a large crowd leu\'lng the arsenal at the
conclusion of an evangelisiic service, and his right leg was
caught between the truck and the stone step of the arsenal
entrance, resulting in a compound fracture of the right leg;
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that he was remcved to St. John’s Hospital in Springfield,
where he remained for eight weeks hefore being discharged;
that on July 4, 1924, while convalescent, he was riding a horso,
the property of Major Herbert W. Styles, commanding the
2nd Squadron, 160th Cavalry; upon dismounting from this
horse at his home, claimant stepped in a rut and again frac-
tured his right leg and was taken to the Springfield Hospital,
Springfield, Illinois, where he was confined for six weeks;
that these injuries were not due to any carelessness on ¢laim-
ant’s part. L
The Attorney General filed his statoment in the above en-
titled cause as follows: The claimant was injured F'ebruary
15, 1924, and received a second injury July 4, 1924, at both
times being on duty as a member of the Illinois National
Guard; claimant’s injuries were attended to and he has been
examined on several occasions by surgeons acting under
orders of the military authorities of the State. The claimant
herein is in poor financial circimstances, and for that reason
the case is being submitted to this ¢ourt rather informally, in
order to expedite its disposition and to minimize the expenses
to the claimant in presenting: his claim. It appears from the
facts submitted to the Attorney General by the Adjutant Gen-
eral that since the first injury: to the claimant, the Adjutant
General has given the case close observation, and as a result
thereof we are in a positiqn.to £ully and satisfactorily lay the
facts before the court in this way. We submit statements in
regard to the cas¢ digned by the following parties: "Major
Herbert W. Styles, Private Rishard W. Newell, Dr, B. S.
Spindel, Sergeant George W. Boggs and Dr. H. H. Tuttle,
relating to the accident:and nature ‘and extent of claimant’s
injuries. We alsgp 'submit herewith photostatic copy of phys-
icnl examination of the claimant ‘made by Colonel George C.
Amerson, surgeon goneral df ‘tho Illinois National Guard, on
Marech 1, 1924, and also photostatic copy of the’surgeon gen-
eral’s final examination of the claimant on December 4; 1924,
These examinations by the Surgeon general were made under
ordors issued by the' Adjutant’ General.  We believe the facts
thus presented’aid 'safficient to enkblé the conrt to determine
the nature and'gxtént *éf’the'dlaimant’s injuries. Specinl
attention of: the:couift isienlle@ 44 the report of the surgeon
general, Amerson, bn his examination made December 4, 1924,
wherein he. statess;,It.igimy: opinion .that the above has a
permanent disability of:15 por.cent. : - . SN
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We wish to further suggest that in view of the claimant’s
second injury, occurring before he had fully recovered from
his first injury, that some consideration should be given to
the possibility and probability of the original injury being
to a certain extent responsible for the second injury. The
Attorney (General desires 1o call fo the attention of the court
information furnished him by the Adjutant General to the
effect that since claimant sustained his first injury on
February 15, 1924, there has been paid to him by order of the
Adjutant General a sum of $106 on salary. The Adjutant
General also caused to be paid to Dr. H. H, Tuttle for medical
and surgical attendance $214, and to St. John’s Hospital, of
Springficld, for hospital services rendered claimant the sum
of $150.75. The Adjutant General has recommended to the
Attorney (General ‘‘that this case be expedited in every way
possible for an early adjustment on an equitable basis.”’

The court finds that this case arises under the military
code of the State, and that the claimant is entitled to an award.
The court therefore awards the claimant the sum of $975.00.

(No. 837—Clalmant awarded $7,0656.48.)

Caper KNI1TTING CoMPANY, Claimant, vs. STATE or ILLiNOIs,
Respondent,

Opinion filed May 1, 1025,

FRANCHIBE TAX—when refund may be made. Thig case is similar to that
of Vulcanite Roofing Co. v. State, supra, and the decision of the court in that
case governs this claim.

Monan, Pavrzer & O’DonNELL, for claimant.

Oscar E. CarLstroMm, Attorney General; Flowarn C, Frrerr,
Assistant Attorney General, for respondent.

Mr. Jusrtice Lrecu delivered the opinion of the court:

This is a claim for rofund of certain portions of franchisc
taxes erroneously paid to the Secretary of State of the State
of Illinois by above named claimant, in the yvears 1920 and
1921, total excess tax paid amounting to $7065.48.

The demurrer filed by the Attorney Genceral of the State
of Illinois is, as a matter of law, sustained.

On the grounds of social justice and equity, we award
above named claimant the sum of $7065.48.
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(No. 838-—Claimant awarded $38,780.75.)
Canetr Knitring Cosmreany, Claimant, vs. STaTte oF ILLINOIS,
Respondent.
Opiniton filled May 1, 1925.
FRANCHIBE Tax—when refund will be made. This case I8 governed hy
the decisfon of the court in the case of Vuicanite Roofing Co. v. Btate, supra.

Morax, Pavrzer & O’DoNNELL, for claimant.

Oscar E. CarustroM, Attorney General; Epwarp C. Firon,
Assistant Attorney General, for respondent.

Mr. Justice Leecu delivered the opinion of the court:

This is a claim for the refund of franchise taxes errone-
ously paid by the claimant to the Secretary of State of the
State of Illinois, the excess due claimant being $3780.75.

The demurrer filed by the Attorney General of the State

of Illinois is, as a matter of law, sustained. A
On the grounds of equity and social justice, we- o,ward

claimant the sum of 63780 75.

(No. BSO—OIann_t awarded $5,914.76.)
PrcoLy WicaLy Stores Inc.,, Claimant, vs. STATE or ILLINOIS,
Respondent.
Opinion Aled May 1, 1925.
FRANCHISE TAX—then refund will de made. This case Is governed by
the decision of the court in Vslcanite Roofing Co. v. Blate, aupra.
. ] .

Monan, Pavrrzer & O*DonneLL, for claimant.

Oscar E. CarrLsrrom, Attorney General; Enwagp C. F‘x'ron,
Assgistant Attorney Goneral, for rcspondont

Mr. JusTicE ‘Leeon delivered the opinion of the court:

This is a claim for the refund of franchise taxes errone-
ously paid to the Secretary of State of the State of Illinois,
in the years 1920, 1921 and 1922, by the above named claimant,

total excess pald amounting to $5914.76.
The demurrer filed by the Attorney General of the State

of Illinois is, as & matter of law, sustained.
We award claimant the sum of $5914.76, on the grounda of

equity and social justice.
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{No. 842—Claim denfed.)

Aroxzo Ecnovs, Claimant, vs. State or ILrixois, Respondent.
Opinion filed May 1, 1925,

GOVERNMENTAL FUNCTION—Slale highways. Btate not Hable for neyli-
gencee of its employees. The State in owning, operating and constructing ita
highways exercises a governmental function, and is not liable for the negli-
gence of its employees, agents or officers.

SUB-CONTRACTOR——State not liable for acts of. A sub-contractor in con-
structing a State highway cannot thrust liability upon the State, or render
it liable for his acts or negligence while performing his contract with the
State.

C. S. MILLER, for claimant.

. Oscar E. Carrstronym, Attorney (eneral; George (', Dixox,
Assistant Attorney General, for respondent.

Mr. JusTIice Leecn delivered the opinion of the court:

This case comes before the court on a declaration filed hy
claimant, Alonzo Echols, in which he sets forth that on August
31, A. D. 1921, claimant was the owner of certain lands, lo-
cated in Pulaski county, Illinois, lying adjacent and south
of the Village of Ullin in said county, and which lands were
of great value to claimant, and there was adjacent to, run-
ning through and dividing said lands a certain publie high-
way which was commonly called the Ullin and Caledonia
road, then and there leading from the Village of Ullin in a
southeastwardly direction to the cities and towns in the county
of Pulaski, which said road was then and there open and
generally traveled by the publie; that on said date, the State
of Illinois was in the process of construeting a publie high-
way in a northerly and southerly direction through and south
from the Village of Ullin through the county of Pulaski, which
road was known as State Bond Issue Rond Number '_l‘\\ o, and
which road was being constructed along the easterly side of
claimant’s said property at the point aforesaid, where claim-
ant’s said property was crossed by the said Ullin and (ale-
donia road; that the State of Illinois was employing in and
about the construction of said road the Robinson Bros. (Con-
struction Company and other agents and servants of the State
of Illinois, and it became and was the duty of the State to so
construct said road as not to injure, damage, obstruct or cut
the said Caledonia and Ullin road or to interfere with the
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travel thereon by claimant or the general public; that said
State Bond Issue Number Two Road, was improperly con-
structed at said point so as to totally cut and destroy the said
public highway so that claimant and others leaving his land
are totally unable to travel across and along said public high-
way to the east or south, and are wholly unable to reach said
lands from said directions; that said State of Illinois, through
its employces, agents and servants went upon his said lands
without any right or authority of law and trespassed there-
on, piling vast guantities of earth and other waste material
thereupon, and dug large holes and exeavations on his said
land, and in other ways injured said land and destroyed the
valuo.thereof; and claimant says that he is injured and has
sustained damages {o the amount of One Thousand Dollars.

The demurrer filed by the Attorney General of the State
of Illinois, is sustained as a mattor of law.

The testimony and evidence submitted in this case is quite
voluminous. It is unnecessary to cite authorities on the
familiar principle that the State, in owning, operating, con-
trolling its highways, exercises A governmental function and
is not legally liable for the acts of its officors, agents and em-
ployes. That being so well settled, it requires no argument
on the proposition that one not even remotely under the
jurisdiction of the State, as in this case a sub-contractor,
should not be permitted to thrust any liability upon the State
by its unlawful acts. To hold otherwise and: permit guch a
class by their acts to bind the State to liability for damages,
when it is well getfled that even the officors, agents and em-
ployes of the State cannot do so, would establish a.most.dan-
gerous precedent. Upon examination of the, testimony. sub-
mitted, we find that there was practically no damage done to
the land of claimant that is injurious.to same, and there is no
clement of equity or social justice which leads us to.make an

award in this case;. henae, the demurrer filed by the Attorney

General is sustained. .- . . N

A S .y Ctg i R
LI S X I R . ! 1
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(No. 8456—Claim denied.)
MarcorLnm B. Sterkett. Claimant, 2, STATE oF ILLiNols, Respondent.
Opinion filed May 1, 1925

Coxtnact—S8tate not liable for services of a voluntary workcer. ‘The State
is not liable for the services performed by claimant who was a voluntary
worker, aithough the services were performed for a department of the State.

Marcory B. SterrerT, for claimant.

Oscar E. CarustroMm, Attorney General; S. S, Dullamg,
Assistant Attorney Qeneral, for respondent.

Mr. Justice PuiLrips delivered the opinion of the court:

The claimant, Malcolm B. Sterrett, claims that he was an
assistant to Attorney General Brundage in 1921 and rendered
services for the State in capacity of Assistant Attorney Gen-
eral in 1921 and up to October, 1922, for which he clanims
$3625.00. That the Attorney General aceepted such services
and paid him $250.00 on his said demand. He files no hill of
particulars, as required under the rules of this court. Ifc does
not state whether or not it has ever been presented to any
other department, ete., for payment.

The Attorney General enuses and files his plea and answer,
denying that the State is indobted to elaimant ; and states that
prior to July, 1921, the Attorney General did have some con-
versation with claimant relative to employing him as Assist-
ant Attorney Genecral. That about 1st of July, 1921, the
Attorney General told claimant he would not be able to em-
ploy him as one of his assistants, as he had no funds, with
which to pay him, and thereupon then and there claimant
expressed a willingness to eome into the office as ‘‘a volunteer
worker,’”’ making . use of the facilities of the office in his own
behalf, and so remained till about QOctober, 1922, Attorney
(General Brundage, as stated by Attorney General Carlstrom,
in his ploas and answers, denies that he employed claimant,
or called on him to render any special services or any services
for which he was not compensated. But that Attorney Gen-
eral Brundage did pay clanimant $250.00 for ‘‘specinl scr-
vices’’ and owes him no more.

The statements of Attorney Gemneral Brundage and his
deputy make it very clear to the court that there was no con-
tract by and between the Attorney General and the claimant
that would warrant a recovery against the State.

The case is accordingly dismissed.
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(No. 848—Claimant awarded $1,333.28.)

Warter F. Roum, Claimant, vs. STATE oF ILLINOIS, Respondent.
Opinion flled 3ay 1, 1925,

FEES & &ALARIES—wAen claimant cntitled to award. A State employee
is entitled to the salary or compensation fixed by statute.

AveenrsTEIN & SOHNEIDER, for claimant.

Epwann J. Brunoaar, Attorney General; Georar C. DIXON,
Assistant Attorney General, for respondent
Mr. Cuier Justice Cramity delivered the opinion of the

court:
It appears that tho claimant was duly appomted sacretary

of the Industrial Commission of the State of Illinois on the
1st day of May, 1923, and that he has been fulﬂllmg the duties
of that position up to the 1st day of July, 1923, at the salary
of $5000.00 per annum, that since the 1st day of July, 1923,
he has been paid for his services at the rate of $4000.00 per
annum and that there is now due the claimant up to -apd in-
cluding October 31, 1924, the sum of $1333.28, .

It is the oplmon of this court from the records that the
claimant performed his duty and should receive compensatmn
as fixed by statute.

Therefore, it is considered by the court that the claimnnt
be allowed the sum of $1,333.28, balance dus him on his salary.

(No. 851—Clatmant awarded $1,800.00.)
JasmEes G. BroaprURST, Claimant, vs. STaTe or ILriNots, Réspondent.
Opinion ﬂle'd Hay 1, 1925,

GOVERXMENTAL FUNCTION—when Stale not lable, The State Ih conduct-
ing the Illinois State Prisons exercises a governmental function, and is not
liable for injuries sustained by {ts employees therein while fn the pertorm

ance of their duty.
EQUITY AND 400D coXSCIENCE—award may be made. The court. may

award compensation to an injured cmployee of the State, as a matter of
equity and good consclence.

Joun L. WaLger, for claimant.

Oscar E. CarrsTroM, Attorney General; Fraxk R. EaorLe-
TON, Assistant Attorney General, for respondent.

Mr. Cuirr va'non CrariTY dehvered the opmlon of the

court:
This claimant was employed as a gunrd at the Ilhnois New

State’s Prison on the 10th of November, 1924. About ten
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o’'clock of that day he was in the yard of said institution per-
forming his usual ordered and customary duties having
charge of inmates who were doing construetion work; that an
inmate by the name of Robert Johnson beat and assaulted the
plaintiff on the head causing dangerous and painful injury.
It appears to the court that the plaintiff was injured through
this assault receiving a laceration over the top of the head
about four inches long and another laceration oun the side of
the head three inches long and that his back was wrenched
and bruised; that by the result of such injuries the elnimant
was disabled for a considerable period and that he will have
a scar on the top of his head and that his face will be marred
and scarred for life and that he has a ringing in his head, is
dizzy and unable to properly perform his nsual and custo-
mary duties.

As it has been held by this court on many prior cases,
there is no legal liability against the State of Illinois but as
a matiter of equity and good conscience it is considered that
employes of the State engaged in these hazardous occupn-
tions should receive at least the same consideration in case of
injury as if they were employed by a private corporation or
individual. _

Therefore it is considered by the court that the claimant
be allowed the sum of $1,800.00.

{No. 868—Claimant awarded $300.00.)

Tie NatioNnaL BANK oF Carwmi, IrLLinois, Claimant, 's. STATE oOF
ILriNois, Respondent.

Opinton flled May 1, 1825,

There being no dispute as to the law and facts in this case the court
enters an award to claimant.

Roy K. Peanrce, for clnimant.

Oscanr E. CanLsTnoM, Attorney General; Fravk R. Facie-
ToxN, Assistant Attorney General, for respondent.

Mr. JusTice PuiLuirs delivered the opinion of the court:

Declaration and pleas filed, and evidence read and heard
in open court. .Oral argument of counskel representing all
parties also made in open court and the court awards claim-
ant, The National Bank of Carmi, Illinois, the sum of
$300.00,
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{No. 859—Claimant awarded $2,5600.00,)

LAWRENCE CLARK, A MiNOR By MuURIEL KLASEN AS NEXT FRIEND,
Claimant, 5. StaTeE ofF ILLixots, Respondent.

Opinien flled May 1, 1923,

STUDENT AT ATATE INSTITUTIOX—When award may be made for infuries
suslained dy. A student at the State School for the Deaf at Jacksonville,
was required to work at a planer the blades of which were not properly pro-
tected, and by reason of the unsafe condition of the machine, sustains an
injury by having hils fingers cut off: Held, He ia entitled to an award for

the Injurles sustained.

CArL Croisser, for claimant.

Oscan E. CarLsTrOM, Attorney General; Frank R. EAGLE-
TON, Assistant Attorney General, for respondent.

Mr. Curer Justice Crarity delivered the opinion of the

court:

This is a claim brought by a young man who was a stu-
dent in a school for the deaf operated in the city of Jackson-
ville, county of Morgan in the State of Illinois. ‘It _g:‘p’pbars
that this school was equipped and under the jurisdiétion. and
control of the State of Ilﬁnoig.an,_d directly under the caontrol
and supervision of the Department of Public Welfare of the
State of Illinois; that prior to: Feb. 7, 1922, it appears that
this claimant wag vegujred. to. yq.r};,on.a certain piece of ma-
chinery used in the ;Man,'gal J’.!.‘xai_rgnk Department of .the said
school, known as a planer, and the claimant further alleges
that it was the duty of the déféndant to use reasonable care
to keep the planer in rehsonable and safe condition, it being
further alleged that the plm'x,e;',’,waq_permitted to became in
an unsafe and dangerous congdition; that because of the fact
that said planer did not havg safety, Béad‘os,in it and was not
protected, the claimant, on Feb, 7, 1922, while attempting to
make a bevelled edge on a panel by ‘using the planer for the
benefit of the school as aforesaid and while using due.care
and caution for his own safefy, his indox and middle fingers
were caught in the said planer and wore amputated. There-
fore the claimant brings his glgf@, for $5,000.00. .,

The Attorney General. comes and admits the facts.as
stated in claimant’s bill of complaint, are substantially. cor-
rect, the Attorney (eneral:stating .that the claim was for-
warded to the Department of ;Public Welfare where the au-
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thorities upon investigation found the elaim to be equitable
and just to the extent and for the amount submitted to this
counrt.

This is a deplorable accident and more pathetie heenuse
of the infirmities of the claimant and consequently commands
a careful and equitable consideration. It is however the
opinion of the court that the amount asked is larger than can
consistently be allowed in view of the precedents in other
similar cases. It is the opinion of the court however that the
claimant should be allowed the sum of $£2,500.00. 1t is there-
fore recommended that said amount of $2,500.00 be allowed.

(No. 860—Claim denled.)

Erra M. Cocuran, Claimant, vs. STATE or ILLINOIS,
Respondent.

Opinton filed May 1, 1925,

SErvicEs-—twhen award will not be madc for. The court will look with
disfavor upon claims filed when several sessions of the legislature interveno
between the time the services are alleged to have been rendered and the
filing of the claim therefor.

RULES OF COURT—must be complied with. Claimant must comply with
the rulés of court in the filing of his claim against the State.

Evua M. Cocunan, for claimant.

Oscar 1. CantsTron, Attorney General; Froyp E. Burrrox
axp J. W, GurLrrT, Assistant Attorneys General, for respon-
dent.

Mr. Justice PrniLuirs delivered the opinion of the court:

Ella M. Cochran being the plaintiff in this suit files this
claim in the sum of $150.00, which she claims to be due her
for services rendered by her in the early part of the year 1921
and at the request of the Attorney General of the State of
Illinois for work done in writing in cases wherein the Aftor-
ney General filed petitions for the dissolution of certain cor-
porations of the State of Tllinois.

It seems from the evidence in this case that the claimaut
was Depuly County Clerk of Sangamon couniy and as such
undoubtedly was being paid a regular salary or compen-
sation regularly for her services.

As such Deputy County Clerk she claiims that this work
was for extra night services done by her in connection with
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the aforesaid cases and at the request of the Attorney Gen-
eral.
She has made out and filed in this court a claim sworn to
by her against the Attorney General of the State of Illinois
for such services. It does not appear anywhere that she has
ever filed a declaration or made out a claim and sworn to the
same against the State of Illinois. 8he states however, ‘that
she made application to the Attorney General in 1921 {o pay
this elaim, which he claims he could not do as he had exhaiust-
ed his appr oprmtlona that year, made for such purposes.
These services were rendered in May, 1921, and this claim
is not filed until January 12, 1925, until after the. oxpiration
of the term of the Attorney General who secured her aomncos ;
as aforesaid the Attorney General Edward J. Brundage in
response to a letter written by her, admits that thé elaim is
Just and that he agreed to pay the same, but did not do it for

the reason of lack of funds.
He further states that these services were done in compli-

ance with appropriations made for the purpose for which it

was claimed to be made in 1919,
It appears from this then, that there were three sessions

of the Legislature to-wit: : 1919, 1921 and 1923 whén appro-
priations might havo been made to pay for all of such ser-

vices.
It is evident that sho was being paid her regula‘r aalary
for services as Depnty Countv Clerk during the tnme that she
was doing this work.

She has let this ¢laim drag throughout the entire term of
Attorney General Brundage and after the expiration of: his
term of office has filed this claim for allowance, <1 1L

We do not look upon such claims with favor. ‘There is mo
declaration filed nor are the rules complied wnth in ‘bringing

such claims in any particular. "~ Ll s Apr o
For the reasons above stated, the above claun will be dis

allowed and the case dlsmxssed
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(No., 866—Claimant awarded $3,000.00.)
Arcimie L. Jonxson, Claimant, 25, STaTE oF [LLiNots, Respondent.,
Opinion filed Mau 1, 1923,

STUDENT AT RTATE INSTITUTION—when award may be made for injuries
sustained by. A student at Northern Illinois State Teachers College, under
the direction of the college authorities sustains injuries in the operation ot
dangerous machinery in the manual art department, and by reason of such
injurfes he is permanently disfigured: FHecld. He is entitled to an award as
an act of social justice and equity.

JoitN M. Buckuey, for elaimant,

Oscanr E. CantstroM, Attorney General; Gronae C. Dixox
axn Frank R. KacrLerox, Assgistant Attorneys (leneral, for
respondent.

Mr. Cmier Justice Crarity delivered the opinion of the
court :

This is a elaim brought to recover for injury sustained
by claimant while a student regularly enrolled and paying
tuition in the Northern Illinois State Teachers’ College in the
City of DeKalb, and State of Illinois.

It appears while the claimant was working in the manual
art department of said college, operating a saw which was
part of the equipment of said arts department, his lef't hand
was thrown in contact with the saw, by reason of which he
suffered the amputation of the thumb, the index finger and
the middle finger of his left hand and other lacerations and
injuries to said hand.

It appears to the court that this is a casc that appeals
more strongly than the principle of equity and social justice.
The claimant appeared in person in court, a clean cut, intelli-
gent young man, and offered for consideration of the court
his maimed hand, which will not alone retard his possible suc-
cess in life, but will also disfigure him.

He suffered a great deal of pain and other physical incon-
venience, and (it appears to the court that allowance should
be made.

It is thervefore considered by the court that the elaimant
was injured while giving due care for his own safety, was
under the direetion of the college authorities, was paving for
his education, in fact the State was engaged in bhusiness and
received the money of the elnimant for the training he sought.
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As it is often held by this court, there is no legal liability,
however in accordance with the rule of equity and social jus-
tice, it is reeommended by this court that claimant be allowed

$3,000.00.

(No. 867—Clatmant awarded $500.00.)

F. H. NosLE & Co., Claimant, vs. STATE oF ILLiNOIS, Respondent.
Opinion filed May 1, 1925, *
FBRANCHIRE TAX—i0Ren refund may be made. There being no dispute as
to the law and facts in this case, the court enters an award in favor of ciaim-

ant.
Rosert F. Kous, for claimant.
OscaRr F.. CARLsTROM, Attorney QGeneral; Epwarp C. Frron,
Assistant Attorney General, for respondent.

Mr. Cuier Justice Cranrity delivered the opinion of the

court:

This is an action for a refund of franchise tax which it is
alleged was paid by claimant in error to the Secretary of
State for the yvears 1923 and 1924. It appears to the court
from the record that there should be a refund as claimed and
the Attorney (eneral coming in files his stipulation admit-
ting that claimgnt is in equity and good conscience entitled

to a refund in the sum of $500.00.
Therefore it is recommended by this court that claimant

be allowed the sum of $500.00.

{No. 876—Claimant awarded $1,600.00.)
THoMAS STACK, Claimant, vs. STATE ofF ILLINOIS, Respondcnt.
Opinion filed May 1, 1823. :
RESBPONDEAT AUPERIOR—Stale not Habdle. The State is not 1lablo for In-
juries sustained by Its employees while in the performance of their duty.

SOCIAL JURTICE AND EQUITY—award u{ay be made.  An award may be
made to an employee of the State who is injured while in tho ducharse of

his duty, as a matter of soclal justice and équity.
Barr & Barn, for claimant.
Oscar E. CarrsTroM, Attorney General; Frumx R Emw-
ToN, Assistant Attorney (eneral, for respondent. e
Mr. Justice Lezom delivered the opinion of the court: .
This claim comes before the court on a declaration flled
by Thomas Stack, claimant, in which he alleges that .on-or
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about February 1, 1923, and for one year prior thereto he
was employed by the Department of Publie Works and Build-
ings under the supervision and direction ol the Division of
Highways; that on said date, while engaged in the discharge
of his duties in trimming the trees which over-hung the public
highway at and in the vicinity of Sag, Illinois, and while on
a ladder {en feet from the ground and while sawing a branch
from a tree, said branch broke before same was half way
severed and fell and while so falling, said branch struck
the ladder upon which claimant was standing, knocking the
same from under him and as a consequence of which he was
thrown upon the ground and as a result of which, claimant’s
log was fractured; that he has spent a large sum of money in
treating said injuries, and that his leg is permanently dis-
abled.

The demurrer filed by the Attorney Ueneral of the State
of 1llinois, is, as a matter of law, sustained.

On the grounds of equity and social justice, we award
claimant the sum of $1,500.00.

(No. 877—Claimant awarded $3,3556.00.)

Powers-TuHoMmresoNn ConsTrRUCTION CoMPANY, Claimant, 2's. STaTE OF
ILLinols, Respondent.

Opinion fitled May 1, 10235,

CoxTRactr—iwohen State liable. \Where a contraet has been entered into
between the State and claimant for the construction of g portion of its hard
road system, and claimant enters upon the performance of its contract ac-
cording to the terms thereof, and afterwards the State, through its author-
ized department, changes the location of the highway as specified in the con-
tract, and by reason thereaf claimant is compelled to rearrange its plans
and its plant and equipment forced to remain idle for a cousliderablé period
of time causing loss to claimant: Held. Claimant entitled to un award for
the damage sustained by the change of the contract by the State.

Barr & Banmr, for claimant.

Oscar K. CarusTrom, Attorney General; Frank R. ISacLe-
ToN, Assistant Attorney General, for respondent.

My, JusTice Pustiars delivered the opinion of the court:

This is a suit brought by Powers-Thompson Construction
Company, a corporation organized under the laws of the State
of 1llinois, against the defendant, State of Illinois, to recover
damagoes caused by a change made by defendant in a con.
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tract with claimant to construet cortain hard roads, and caus-
ing claimant’s forces and machinery to be idle a long time.
The facts in the case are as follows: That on September
7, 1921, the said claimant entered into a contract with defend-
ant, State, wherein the claimant, amongst other things, was
to construct a concrete highway eighteen feet wide and do
the necessary grading therefor along a portion of highway
known as Secetion three (3) of State Bond Issue, Route No. 4
in the county of Will, State of Tllinois, and to begin at. Statlon
No. 1343, a point near S. W. corner of 8. W. 14, Sec. 36,
Town 383 N, R. 10, E. 3rd P. M., and extending in a north-
easterly direction for a distance of 36,000 fect to what is
known as Station 1703, for a consl(leratmn of Oné¢ Hundred
I'ifty-five Thousand One Hundred Kight and 96/100 Dollars
(£155,108.96), all in manner as set forth in the agreement of

said date.

Said contract required, among other things, the claimant
to commence the work not later than 15 days after date of
notice to begin work and to complete same before December
1, 1922,

On August 1, 1921, claimant was duly notified by State to
begin work wlthm 15 days therecafter, which it did., The
claimant constructed a large plant and a large amount of
equipment at the Village of Eilwood, that after olaimant ‘had
completed the rough grading around two right-angle turns,
as designated in contfraet, and laid its industrial tracks along
the same, the State,’ actmg throiigh the Department of Pub-
lic Works and .Buildings,- decided to change the location of
sanid highway so as to eliminate said right angles by extending
the road through what w«mlcf have been the hypotenuso of
a right triangle. fgrmec} by the roadway.

Such change mitﬂtq a;e taking of. prwm p;q rey
by ‘the State, wh it; yas, u pablo to acquire tp er,
1922; and that as’ q,regm’lt 'l mqant was %mpe 19,2 gp-
range itg plahs. go. as, to, h; the southern port 1‘91‘) pg :
instead of fast aé conte a ed and lt Was not
begin laying coverete tnll une, 1922, causing 'a losa of
time from April 18t to June 24th, during which time the plant
and equipment were forced thoreby to lie idle during. said
period; and for various other periods it lay idle, for which
claimant claimed damages, and the State was then and there

so notified.
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Thereupon the Department of Public Works and Build-
ings, through its superintendent and other proper officers,
reached an agreement in settlement of the damages caused
as aforesaid, in the sum of $3,355.00. No objection is inter-
poscd by the Attorney (feneral as to the settlement and the
reasonableness of the same; but the Division of Highways
could not pay same and recommended that same he filed with
this court. )

There is no dispuie as to the facts and evidence in the
case. The evidence establishes the clnimant’s right of action,
and the court is of the opinion that the claim is reasonable
and should he paid. The court accordingly awards claimaunt
the sum of $3,355.00.

(No. 879—Claimant awarded $134.11.)

PmiroMeExa L. Grevrici, ExgcuTrix ofF THE [Estare o IF. AL 1L
Grevricit, Deceased, Claimant, vs. STATE ofF lLLiNois, Respondent,

Opindon flled May 1, 1025,

ISNHERITANCE TAX—property not taxrable. Claimant entitled (o refundd.
When an inheritance tax has been assessed against an estate, and the tnx
paid and the property of the estate is not subject to taxation, claimunt is
entitied to a refund of the tax paid.

Fenous L. AxpErsox, for claimant.

Oscar E, CanrstrRon, Attorney General; S. S. Doellaaer,
Assistant Attorney Ueneral, for respondent.

Mr. Justice Puinuies delivered the opinion of the court:

The claimant files his claim for refund of inheritance taxes
erroncously paid.

Tt was paid on property not taxable under the laws of
INlinois. The Attorney General has examined the files and
the evidenco and_consents to an award of the amount claimed.
On examination of the evidence the court hercby makes an
award to claimant, Philomena L. Greulich, exceutor the estate
of F. A. H. Greulich, decensed, in the sum of $434.11,
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(No. 880—Clalmant awarded $322.00.)
Dx. M. L. HarTMaN, Claimant, vs. STATE OF ILLINOIS, Respondent.

Opinion fled May 1, 1025,

SERvicEs—wchen Btate liable, When medical services have been rendered
to a person for whose injury an award has been made by the State, clalmant

is entitled to an award for the medical services rendered.

F. A. OakLey, for claimant.

Oscar E. CarLsTroM, Attorney General; Frank R. KacLe-
ToN, Assistant Attorney General, for respondent

Mr. Justice Leecu delivered the opinion of the court:

This is a claim for services performed by claimant in
caring for A. W, Bruhn, Margaret Bruhn, Caroline Bruhn,
Ralph Bruhn and (ladys Bruhn, said persons having bheen
injured by an army truck while in actual service and being
used by the Illinois SBtate Militia, near Belvidere, Illinois, and
an award having been made to them, in which award, no
allowance was made for the services of said physisian. -

Statement filed by Attorney General of the State of Illi-
nois recites that this claim was forwarded to the adjutant
general’s office, where it was duly investigated, and that same
was found to be just and eqmtable for amount claimed.

Wherefore, wo award claimant the sum of %322.00;, being
the amount cla:med for professional sorvices rendered to said

persons.

(No. 883—Claimant awarded “$744.18.)
Avsert Rice, Claimant, vs, STATE oF ILLiNOIS, Respondent
Opinion filed llay 1, 1925,
INHERITANCE TAX—when claimant entitted to refund. 8eo. 28."Where

an inheritance tax has been fixed ‘and pald under Sec. 28, Inherftance Tax
Law, and. afterwards under the provisions of the will claimant bacpmes en-
titled to the whole of the estate under the terms of the will, and tha county
court, upon proper. proceedlns-, ontera an order finding clafmant. entitled to
a refund of the tax palid: Held. Claimant entitled to an award tor the

amount of the tax palid.

Perreny & Wixa, for claimant.

Oscar E. Canustron, Attorney General; 8. S. DUHAMBL
Assistant Attorney (deneral, for respondent

Mr. JusTtioE PHiLuirs delivered the opinion of the court:

Albert Rice, claimant, presents this claim for refund of
inheritance taxes under and by virtue of Sec. 25 of Inher-
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itance Tax laws of Tllinois. Mary M. Higgins of this State
died testate January 1, 1923, and her will was duly admitted
to probate, the estate administered, settled and excentors dis-
charged. The inheritance taxes were fixed and paid under
protest. '

Claimant and Clara Horton were made joint heneficiaries
of the residue of the propertiy of decedent, after payvment of
certain other legacies, and, at death of either, the other to get
entire amount as provided by will. Clara Horton died and
claimant hecame entitled to her part so that ‘he is sole
claimant.

Clara Horton was a siranger by blood to deceased—not
related to her. The tax was assessed at the highest possible
rate under said Seec. 25 in accordance with the provisious in
the will.

At the death of said Clara Horton the claimant hecame
entitled to a refund of the inheritance tax under Sece. 25.

The county court subsequently to the enfry of original
order fixing the tax, made another order finding complainant
entitled to a refund of the amount so paid. Certified copies
of orders of the court and of administration are in evidence
and the claim proven by competent evidence and no defense.

It is found by the court that claimant, Albert Rice, is en-
titlod to such refund and the court accordingly awards him
the sum of $744.18.

(No. 884—Claimant awarded $2,6878.01.)

SAMUEL P. PARMLY, JR. AND CLARA S. PArRMLY, EXECUTORS OF SAM-
veL P. PArMLy, Deceased, Claimant, vs, STATE oF ILLiNOIS, Re-

spondent.
Opinion filed May 1, 1025,

INMERITANCE TAX-—when clatmant contitied to refund under 8ce. 23,
There being no dispute as to the law and facts in thia case, the court enters
an award in favor of claimant for the amount of their claim.

Fraxk WEeENTWORTIZ SwWETT, for claimant.

Oscar E. CarusTroM, Attorney General; Frank R. KaaLe-
ToN, Assistant Attorney (General, for respondent.

Mpr. JusTice PmnvLuirs delivered the opinion of the court:

The claimants, Samuel P. Parmly, Jr.,, and Clara S.
Parmly, executors of the estate of Samuel P. Parmly, de-
ceased, claim a refund in the sum of $2,679.01 of inheritance
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taxes, paid under the provisions of Section 25, Inheritance
Tax laws of Illinois.

On proper proceedings in the county, it is found that said
sum was found to be due to claimants on refund. Copies
of order of the court are on flle.

The Attorney (General in writing consents to an award in
the sum claimed. The court on examination of all the evi-
dence and on consent of the Attorney General finds the claim-
ants are entitled to a refund of the said sum and the court
accordingly awards the claimants the sum of $2,679.01.

(No. 886—Claimant awarded $1,139.74 with interest.)
SAMUEL J. MixTer, Claimant, vs. STATE or ILLiNo1s, Respondent.
L]

Opinion filed May 1. 1925,

INHERITANCE TAX—when claimant entitlied to refund. Where {t is shown -
upon & proper proceeding for the re-assesament of the tax that the claimant
is entitled to a refund, the court will enter an award in tavor ot clalmant.

Tuosmas S. Wanp, for claimant.

Oscar E. Canistron, Attorney General; Fm\nn & EacLe-
tox, Assistant Attorney General, for respondent

Mr. Cmsr J USTICE Cmm'rr delivered the opnmon of the
court: : i

This case is an gp ]icption b clanman San;uqlJ Mlxter,
for refund pif ?nlxer tance faxgs 1, 141&5 the amgunt  he
claims to be ,due: hun ) re-asaessment and by 8 ﬂ ing, of
the county court on suc re-assessment with intqrast from
April 24, 1912, at the rate of 3% per annum. :

It is ovident to the court that there is now due claimant
the sum of $1139.74 with 3% per annum from April 24, 1912,
and to the allowance of this sum with interest the Attorney
General' files his written consent. The court accordingly
awards the claimant the sum of $1,139.74 with interest at 3%

from April 24, 1912,
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{No, 8§7—Claimant awarded $433.02 with interest.)

Jonux ConxNaciiax, ot af., Claimant, vs. STATE oF ILLINOIS,
Respondent,

Opinion filed May 1, 10235,

INHERITANCE TAxX—wchen claimant entiticd to refund. 8ee. 24, There
being no dispute as to the law and facts in the case the court cnters an
award in favor of claimant. .

MarTINDALE & MaRTINDALE, for elaimant.

Oscar IN. CarLstroM, Attorney (General; Fraxk R. KacLe-
ToN, Assistant Attorney General, for respondent.

Mr. Justice PriLLirs delivered the opinion of the court:

John Connaghan et al, claimants, file this claim for refund
of inheritance taxes to be due them under the provisions of
Scetion 25, Illinois Inheritance Tax laws,

It appears that claimant paid the sum of $443.39 with in-
terest $32.87 equal $476.26.

Later, on proper petition, the court re-assessed said tax
in sum of $32.00 and the interest thercon, to-wit: $2.40, equal
$34.40 due as inheritance tax, showing the sum of &441.80
less 2% retained by the county treasurer of Adams county,
being the sum of $8.84, leaving a balance due for refund to
claimants the sum of $433.02, together with interest thereon
at 3% per annum from February 1, 1924, to this date, which
is ordered paid to claimants, John Connaghan, Danicl CConna-
ghan, James Connaghan, Mary Connaghan, Rose Gmeciner,
Mary Warrell, Margaret Robinson and Bridget Flannagan or
their legal representatives,
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{(No. 889—Claimant awarded $1,681.85 with Interest.)

Tue ForeEMaN TRuUST & SAVINGS BanNK, TRUSTEE oF THE LaAsT WILL
AND TESTAMENT oOF GEORGE ANDRIN, Deceased, Claimant, wvs.

STaTE OF ILuiNots, Respondent,
Opinion filled May 1, 1925,

INHERITANCE TAX—when claimant entitled to refund under Bec. 24.
When an inheritance tax has been assessed and paid, under Bec. 35, Inher-
itance Tax Law, and the estate is afterwards re-assessed upon proper pro-
ceedings, and the court Bnds claimant entitled to a refund, a refund will be

awarded.
Vicror C, WinnNEN, for claimant.

Oscar E. CarLsTrOM, Attorney General; Frank R. EacLe-
TON, Assistant Attorney General, for respondent.

Mr. Justice PaiLrips delivered the opinion of the court:

The Foreman Trust and Savings Bank, formerly named
Foreman Bros. Banking Co., trustee, brings his suit to recover
a refund of inheritance tax under the provisions of Section 25
of theé Illinois Inheritance Tax laws. o

The claimant was duly appointed executor of the last will
and codicil of George -Andrin}'deceased, as shown'by probate
court records of Cook éounty, Illinois. The tax was Iegally
entered and paid ander the conditions of the estaté as it then
-existed. On proper proceedings theréafter, thée intheritance
on re-assessment by the court, showed by the record evidénce
to be $1681.65 due on refund to ¢laimant, with intérest from
21st day of July, 1920, per annum from date. ' R

The Attorney Géneral files his answer admitting the cor-
rectness of claim and consents to tho allowance in writing to
said demand and the amount so found due. '

It is accordingly found by the court that the claimant is,
entitled to the sum claimed, with interest as aforesaid. The
court accordingly awards the claimant the sum of $1,681.65

with interqst from July 1, 1920. :




188 SMYTIH ¢. STATE ofF [LLINOIS.

(No. 891—Clafmant awarded $3,266.85.)

Joux M. Sxyvyvrn, kBT AL, Execetors or ThE Last Wi AN TesTta-
MENT OF THoyMas M. SamyTir, Deceased, Claimam, ws. STAaTE
ofF lerLixois, Respondent,

Opinion filed May 1, 1025

INHERITANCE TaX—rcnunciatfon by wldow. When rcfund made under

8ce. 25, Where an inheritance tax has been assessed and paid under Sec. 25,

Inheritance Tax Law, and the widow afterwards renounces the provisions of
the will made for her. and it appears upon appeal that by reason of such
renunciation the amount of the tax was in excess of the amount due the
8tate: Held, Claimant entitled to an award for the amount of the excess
found to be due claimant by the county court.

McCurrocn & McCunrocH, for elaimant.

Oscar E. CarLsrroM, Attorney General; Fraxk R, FacLe-
TON, Assistant Attorney General, for respondent.

Mr. Justice Piinuirs delivered the opinion of the court :

Claimants, John M. Smyth, Mary A. Smyth Nelson and
Frank G. Nelson and Jane I, Smyth Patera, individaally and
as exccutors of the last will and testament of Thomas M.
Smyth, dececased, claim a refund of inheritance tax under and
by virtue of Section 25 of the Inheritance Tax laws of 1llinois.

Decedent died testate June 16, 1917, and John M. Smyth,
Mary A, Smyth Nelson and Frank G. Nelson were appointed
exccutors under deceased’s last will and testament. The in-
heritance tax is $6,626.72. By reason of the renunciation by
the widow, of the provisions of the will, the said sum is too
large, but it was paid by executors under protest. The case
was appealed to_the county court of Cook county, and upon
hearing in said court on the 12th day of January, 1925, an
order was entered by the court in the sum of $2715.39, and
‘that sum was el'loneousl) paid under Section 25 aforesaid.

A certified copy of the county court’s findings and orvder
are on file in evidenee in this ease. The Attorney General
files his written consent to allowance of same as prayed,
The claim is duly proven by the record evidence. It is there-
fore ordered and adjudged that claimants individually, and
the execentors aforesnid have an award of $2,715.39 with in-
terest at the rate of 3% per annum from the 9th day of Aung-

ust, A, D. 1918,
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(No. 8§92—Claimant awarded $495.90.)
Watson H. Arcexn, Claimant, vs. STATE or ILLINOIS, Respondent.
Opinton Aled May 1, 1925,

Nox-Lzamiiry or arave-—when Ntlate not liable. 11l. & Mich., Canail, ‘The
State is not liable for damages to land and ecrops caused by an overnow ot

water from the Illinols and Michigan Canal.
S0CIAL JUSTICE AND EQUITY—atcard may be made. Although the Btate is

not legally liable for dameages to lands and crops of claimant caused by over-
flow of water from the I)l. & Mich. Canal, an award may be made to clalm-

ant on greund of social justice and equity.

LeEe O’NEeiL BrRowNE, for claimant.

Oscar E. CarusTroM, Attorney General; S, S DUHAMEL,
Assistant Attorney General, for respondent

Mr. JusTice Lercu delivered the opinion of the court:

This is a claimm for damage sustained by claimant to his
land and crops by reason of the overflow from waters of the
IHlinois and \Imhlgan canal on August 8, 1924, damages to

crops amouunting to $495.00.
The demurrer filed by the Attorney General of the State

of Illinois, is, as a matter of law, sustained.
On the grounds of social justice and equity, we award

claimant the sum of $495.00.

(No. 803—Claimant awarded $1,442.50.)

\
RonerT J. CALIIAN’ AND RoBerT CALHAN, PeTITIONERS, Claimant, vs.
StATE oF ILLINOIS, Respondent

Opiuton Ried May 1, 1925,

Nox-L1ARILITY br srate—S8{die not Habdle for overflow of water, cmulfw
damage, from Illinois & Michk. Casrial.” This case is similar to that of A¥ten v.
State, supra, and the declsloh of the court there anno\mo&l govééns this

claim. ‘ . N
+  Lee O’Nem Browne, for c]aunant

Oscar E. CarLsTnoM, Attorney .General; S S. DuHAunL,
Assistant Attorney General, for respondent. © - .

Mr. Justior Leeon delivered the opinion of the court:

This claim comes before the court on a declaration filed by
above named claimants, for damages by them gustained by
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reason of the overflow of the Ilinois and Michigan canal, by
the breaking of the sonth bank of said canal and the lock at
Marseilles, in said eanal, not being opened up in time to pre-
vent the flood waters from accumulating and backing up, so
that the lands of clnimants was overflowed and their crops
destroyed; that this flood occurred some time in the first part
of the month of August, 1924, the reasonable value of the erop
destroyed being $1442.50.

The demurrer filed by the Attorney General of the State
of Illinois, is as a matter of law, sustained.

On the grounds of social justice and equity, we award
claimant the sum of $1442.50.

(No. 894—Clatmant awarded $3,600.00.)

CouNTy oF LASALLE, STATE oF ILLiNois, Claimant, @'s. STATE orF
ILrLiNois, Respondent,

Opint{on filed May 1, 1925,

NOX-LIAMIATY OF BTATE—S!latc not liable for overflow of water, causing
damapge, from Illinois « Mich. Canal. The decision of the court in the case
of Allcn v. State, supra, governs this claim.

Ler O'NeiL Browxg, for claimant.

Oscar B, Canwstioy, Attorney General; S. S, DoTHaae,
Assistant Attorney General, for respondent.

Mr. JusTtice LEEcH delivered the opinion of the court:

This is a claim for damages sustained by claimant, on its
premises located a short distanee west of the city of Ottawn,
and known as the ‘““*LaSalle County Poor F'arm?’, or ‘“‘ Home*’,
by reason of the overflow of a canal owned by the State of
1ilinois ; said damage having oceurred on or about September
7, 1924, and as a result of which the erops raised on said
fm'm were destroyed, the reasonable value of said crops heing
$3,500.00.

The demurrer filed by the Attornev General of the State
of Illinois, is, as a matter of Inw, sustained.

We award claimant the sum of $3,600.00, on the grounds of
equity and social justice,
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(No. 898—Clalmant awarded $2,867.80 with intereat.}

RAYE DiayMoxp axp Oscar G. ForemMan, TrRUSTEES oF THE LasT
WiLL AND TeEsTAMENT oF Harris WoLy, Deceased, Claimant, vs,

StaTte oF ILLinois, Respondent.
Opinion fAled May 1, 1925.

INHERITANCE TAX—tohen claimant entitled to refund. 8Sec. 25. Where
certain contingencies named Iin a wlll happen and afterward the estate Is
re-assessed by reascn thereof, in proper proceedings, and the tax reduced,
claimant is entitled to a refund of the excess tax paid.

Harry C. Diaaonn, for claimant.

Oscar E. CarLsTroM, Attorney General; Frank R. Eagre-
ToN, Assistant Attorney General for’ respondent

Mr. Justice PramLLips dehvered the opinion of the court

' The claimants,, Raye Diamond and Oscar- .’ Foreman,
trustee of the Jast will and testament' of Harris Wolf, de.
ceased, bring this suit for the refund of inleritarce’ taxes
under Section 25 of the Inheritance Tax Laws ot’ the 8tato
of Illinois.

The decedent died testato, September 21, 1911, do!mciled
in the city of Chicago, in Cook county, Illmois, and claimants
were duly appointed and qualified 48 executors of said estate.

Their inheritance being assossed and entered by the
County Judge of said county, same was paid by executots to
the amount of $8459.89.

Certain contingencies named in the will happened later
and thereby necessitated a re-asscssment, and on proper pro-
ceedings in the county court of said county:of Cook, the
estates wero re-assessed, and by reason of such re-assoss-
ments the estate beeame liable to refund to claimants, the sum
of $2857.80 with interest at the rate of 3% from 28th day of
March, 1914, as shown by certified copy of the record of the
pr oceedmgs 'in said court.

There is no contest in behalf of the State, and the Attor-
ney Genoral in his reply admits the correctness of the elalm

The evidence supports the claimant’s claim and it is or-
dered that claimants be awarded the sum of $2,857.80 with
interest thereon at the rate of 3% per annum from 28th day

of March, 1914,
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(No. 300—Claimant awarded $375.00.)
R. V. DeLay, Claimant, zs. STATE oF [LLiNots, Respondent,
Opinidon filed May 1, 1925,

MriLiTany sERVICE—10hcn Stale not liable. Although there may he no
legal liability against the State for injuries sustained by a member of the
Illinois National Quard, while in discharge of his duty, yet an award may
be entered in his favor as a matter of equity.

Havex & HyLg, for claimant.

Oscar E, CarusTtroM, Attorney General; Fravk R. Facne-
TON, Assistant Attorney General, for respondent.

Mr. Jusrice Leecu delivered the opinion of the court:

This is a claim for injuries sustained by claimant while
in the discharge of military duties for the State of Illinois,
and declaration sets forth that on Oectoher 29, 1922, while
on duty in Co. I, 130th Infantry with his company at the Chi-
cago & Alton Railroad shops at Bloomington, Tllinois, in the
evening of said date, it being dark, he was walking along the
track of the said railrond company, in the exercise of due care
and caution, to inspect relief, and that while so crossing said
track, he was struck by a handear and knocked to the ground,
and thereby became greatly bruised, hurt and wounded and
divers bones in his body were broken, and since said-time he
has heen unable to attend to his affairs and occupation.

The demurrer filed by the Attorney General of the State
of Illinois, is, as a matter of law, sustained.

The amount of the claim $375.00, we believe to be equitable
and just, and we accordingly award eclaimant the sum of

$375.00.
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(No. 901—Claimant awarded $398.768 with interest.)

Ronert O. Burz, Tusooore C. BUuTZ AND HERBERT R. Burz, Execu-
Toks OF THE Last WiLL oF Otrro C. Burz, Deceased, Claimant,

vs. STATE oF lLLiNois, Respondent.
Opinion filed May 1, 1923.

IXHERITANCE TAX—wAen claimant cntitied to refund. Bec. 25. Where

an {nheritance tax has been assessed and paid, under Sec. 25, Inheritance
Tax Law, and atterwards, upon proper proceedings, the estate was redagessad
by the county court, and the court finds that claimants are entitled to a re-

fund, an award will be made for the excess tax paid.

Burz, Vox Asaston & Marx, for claimant.

Oscar E. CanLstrod, Aftorney (General; Frank R, Emme:-
ToN, Assistant Attorney General, for mspondent.

Mr. Jusrice Pmuies delivored the oplm.on of the court:

The claimants, Robert O. Butz et al., brings this suit to
procure from the State, a refund of inheritance tax in the sum
of $398.74 with 3% interest per annum from October 28, 1920,
under Section 25 of the Inheritance Tax Laws of Illinois.

Otto Butz died testate in Cook county, Iilinois, and claim-
ants were appointed by will executors therein, and afterwards
duly qualified as executors.

The inheritance taxes were fixed and order made by
county judge of said ecounty; and on the 28th day of Qctober,
1920, paid the taxes then shown by order of the court to be
due to-wit: $19,306.08, less 6% discount allowed by statute in
such case mado. and provxded makmg a net tax 80 paid $18,-
340.78.

Apphcatwn was made in due time, to the county court of
said county and by order of the gounty court the estate was
reassessed; that upon such reasqessment the executors,
shown by order 'of said- coﬁnty‘ dourt, the claimaiits: me
alnd are et;:'txﬂ%d to a abfunﬁl éihdel; Sée?bni 1’2510& iaid ‘act in
the sum o 8 orti es, of will, letiors, assess.-
ments and oﬁorsygf the. com?ty %%I:lrt are filed and oonmdered
herein in evidence dnd sanid:prove the claimant’s;demand, to
which the Attorney Goneral mikes no obJection,; but imnnents
in writing to the allowauce of baid sum. - Cresaleoa

The court aceordingly awards claimants, exeoutors of said
estate, the sum of $898.74 with 3% interest per anndm thereon

from Octoher 28, 1920 'to this date. ST
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(No. 802—Claimant awarded $171.43.)

THE TEXAS CoMPANY, A CorroraTion, Claimant, s, STATE OoF
[LriNors, Respondent.

Opinion filed May £, 1025,

Fuaxciiseg Tax—when claimant entitled to refund. ‘There being no dis-
pute as to the facts and law in this case the court enters an award in favor

of claimant.
T. J. SvrLLivax, for elaimant.

Oscar E. CarLsTROM, Attorney General; Gronce C. Dixox,
Assistant Attorney General, for respondent.

Mr. Cuier Justice Crariry delivered the opinion of the
court:

This is a claim for the refund of franchise tax paid into
the office of the Sccretary of State erroncously and it appear-
ing by stipulation filed by the Attorney General that the claim-
ant is entitled to a refund in the sum of $171.43, and therefor
by such consent and from the examination of the records this
court recommends an allowance of the sum of $171.43 to the

claimant.

(No, 906—Claimant awarded $250.00.)

Frank BrRawNER, Claimant, vs. StaTe oF ILLinois, Respondent.
Opinion Aled May 1, 1925,

RESPONDEAT SUPERION—Stale not liable. While the State is not liable for
the torts or negligence of its employees, an award may he made to cla_lmnnt
for damages caused by the negligence of an employee of the State.

I.. H, VoakL, for elaimant.

Oscar L. CarLsTrROM, Attorney General; Fraxk R. 19aGLE-
ToN, Assistant Attorney General, for respondent.

Mr. Justice Leech delivered the opinion of the court:

This is a claim for damages sustained to the automobhile of
claimant, by reason of collision with an automobile owned by
the State of Illinois, in the Highway Department of said State
and being driven by one F'red Little, an employee and servant
of the said Highway Department and of the State of Illinois,
said automobile so driven by Fred Little being driven
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recklessly and in violation of an ordinance of the city of
Springfield ; damages to claimant’s ear amounting to $250.
Statement filed by the Attorney General of the State of
Illinois, recites that said elaim has been investigated by the
Department of Public Works and Buildings and said depart-
ment reported that it was equitable and just to the extent
and for the amount as submitted to this court on behalf of

claimant.
We accordingly award claimant the sum of $250.00, on the

grounds of social justice and equity.

(No. 908-—Claimant awarded $28.00.)

G. H. ScuaxpacHeER AND H. A. ScuanBacuer, ParTNEers, Claimant,
vs. STATE or IrrLixos, [lespondent.

Opinion flled May 1, 189235.

Suvices—wehen Slate liable. Where services have been performed for
the State at the request of its authorized department, and the work is ap-
proved and accepted by the State, claimant is entitled to an award for the

services performed.
BansBer AND annn, for claimant.

Oscar E. CaniarronM, Attorney General; George C. Dixox,
Assistant Attorney General, for respondent _

Mr. JusTICE PHILLIPB delwered the opnmon of- the éourt

The claimants, G. H. Schanbacher and Son, claun that they
did services for the State at its request, to-wit: Painting
the canvas pedestals of the statues of’ Yates and Palmm: on
the Capitol groiihds,

The work and lﬁatqrial aré qhown to be worth $28 00, "The
work. was“approvéd and accepted by, the dqfendaut through
1tads%p¢; iiéhl Q hitect Of tho Dopartment of Pu blio ‘V(:)rks
and Buil

No availg b emflgﬁb b ootild be found with wlm;sh to pny tho
bill and thé © in “Mis. court. the. Attorney. Gen-

cral ¢onsents llowahco.,_ , AR
The court g\y ”!'J ﬁt t;:e sum of $28 0. ., .

. i“ ,‘4‘.
g

‘ 1
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(No. 907—Claimant awarded $2,500.00.)
LesiLie Owexns, Claimant, 7s. STATE or JLLiNots, Respondent.

Opintan Alcd May 1, 1025,

RESFONDEAT S8UCPERIOR—NO liability. 8Bocial justice and equity. Atlthough
the State is not iiable for injuries sustained by Its employees in the dis-
charge of thelr duty, yet an award may be made to such employee on the
ground of social justice and equity.

W. ST, Jou~ Winegs, for claimant.

Oscar E. Carustironm, Attorney General; S. S. Dcllasmer,
Assistant Attorney General, for respondent.

Mr. Justrice Puinuirs delivered the opinion of the counrt:

This is a snit brought by Leslie Owens, claimant, for per-
sonal injuries received while in employment of the State and
while in discharge of his duties as game warden of the State.
The facts in the ease are about as follows:

On October 31, 1924, claimant as fish and game warden of
Tllinois was ordered by W. J. Stratton, chief game and fish
warden, to go to a cabin boat on the Illinois river near Glas-
ford in Peoria county to investigate a violation of the fish
and game laws of Illinois and in pursuance of said orders
went to said hoat and to the lodging place of one Mike Ve-
getta, whom he informed as to his business, stating who he,
claimant was.

Then and there the said Vegetta made an assault upon
claimant with a knife, and claimant was compelled to shoot
him twice before he checked the attack.

Claimant threw up his arm to ward off the attack of Ve-
getta with the knife and shot himself through the left fore-
arm; and a desperate struggle ensued and claimant shot a
second time so that he discontinued the struggle, and was
taken into custody, and claimant was forced to seek medical
aid at once, at the hospital at Peoria for a good while and
then removed to the Presbyterian Hospital at Chicago where
his arm was operated upon again and treated for a bad arm
and wrist, all of which services cost him $500.00,

The court ordered that claimant be brought hefore the
court for oral and physical examination. Mr. Owens and Mr.
Stratton both came before the court and gave oral testimony
to the above cffect. They bhoth state that clanimant has prac-
tieally lost use of left arm; and on demonstration it is shown
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to the court that he has little use of the arm. Mr. Stratton
confirms all this in his oral evidence before the court. It is
evident to the court that claimant, at time he received the
injury, was in line of duty, in the employment of the State,
acted in necessary self defense and accidentally without fault
on his part, wounded himsolf. 'The Attorney GQeoneral was

present in court at the time of taking this evidence, and makes -
no objection to allowance of claim, although a demufrer is
filed. Upon such hearing the court hereby awards claimant

the sum of $2,500.00. -

(No. 908—Claimant awarded $2.600.00.)
Mary HassroucH, Claimant, vs. STATE oF ILLINoOIS, Responderit.
Opinion filled May I, 1925.

ResroxDEAT RUPERIOR—20Cial justice and egquity. ‘The Btate s not llable
for injuries sustained by its employees while in the discharge of their duty,
but on the ground of social justice and equity an award may be made to puch

employee.
Fraxk O. Haxsor, for claimant.

Oscar 12, CarrsTroM, Attorney General; S. 8. DuHaMmEL,
Assistant Attorney Qencral, for respondent .

Mr, CHigr J UBTIGB Cmmn delivered the opinion of the

court: .
This is a case brought on ‘account of m;uriea sustained

while she was regularly employed as a civil service nyrae in

the Children’s Nursery at the Illinois Soldiers’ and Saijlors’

Orphans Homeg;, that durjug her omployment and while - ili{l ths
an

course of employment she slipped. upon an icy walk, fe

injured her hip; bre king the.hip bone; that since said acoi-
dent she has. nuﬂ’pxea:} ang ensq, pain and is still aeverely ;;md

permanently. inch "It ", further appears ~the
claimant wa); A vﬁﬁ)abla and faithful servant of the. Btﬁ? @, 8
that she is w;tb.out means ofaﬁupport, other than the chax ty
of her friends and her community.

It is the opinion of this court, that in equity and gi eon- :
science an allowance ghould be’ hdd in thia case as it is our
belief that a reasonable. proteption should be giyen by ‘thé
State to those of her servants who were injured in the l,;ne of
duty. It.is tl;erefpro recommended that claimsnt 'be allowed

the sum of $2,500.00,
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(No. 910—Claimant awarded $5,861.41.)

LexNox-Harpesmax Coymreaxy, Claimant, s, State or lLniNors,
Respondent.

Opinton filed May 1, 18235,

CoxTrRacT—1chen Stale liable, Where extra material has been furnished
and extra work performed by clajmant under a contract between it and the
State, and such material and work has been accepted by the State through
its authorized department, the State is llable for such extra work performed
and extra material furnished.

Iipwarp J. SMETKAL, for claimant.

Oscar K. CarustrROoM, Attorney General; S. S. Dullamer,
Assistant Attorney General, for respondent.

Mr. Justice Puiuuies delivered the opinion of the court:

The claimant, Lennox-iIaldeman Company, a corporation,
incorporated under the laws of the State of Illinois, wnder and
by the terms of a certain contract made by and hetween it and
the defendant, State, a copy of whiclh is incorporated in the
declaration. It alleges that it entered into a certain written
contract with the State of Tllinois through the Department of
Public Works and Buildings, Cornelins R. Miller, director,
to provide all the materials and to perform the work shown
on the ceilings, metal lath and plastering, for the main huild-
ing and Orthopedie buildings of the Research and Fducational
Hospitals, South Wood, West Polk and South Lincoln Streets,
Chicago, Illinois, prepared by Richard E. Schmidt and THugh
M. Garden under the direction of the Division of Architec-
ture and Engineering of the Department of Publiec Works and
Buildings of the State of Illinois, Fdgar Martin, supervising
architect, and to do every thing required hy the general con-
ditions .of the contract, the specifications and drawings, ete.,
as shown in Exhibit ‘A’ attached to the deelnration. Article
3 of the contract showed that the owner was to pay contractor
for the performance of the contract $103,000.00 subjeci to ad-
ditions and deductions as provided in the general conditions
of the contract,

Article 18 provided for plaster patching ete., cte., the work
to be done under the supervising architect and his employes;
and was to be paid therefor the said contraet price, *%103,-
000.00’’ plus any amount earned by it for extra work ordered
and approved by the supervising architeet and in addition was
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to be paid for patching plaster damaged by wokmen of other
contracts when ordered by the supervising architect or his
cmployes an amount equal to 15% of the amount expended
by it for labor and material nccessarily employed and fur-
nished by it in so doing.

The claimant further alleges that at the direction of the
supervising architect it furnished labor and materials and did
plaster patching within the provisions of the contract as per
hills rendered to the supervising architect on May 1, 1924 and
at various other times from time to time. It earned $103,-
000.00 under original contract price and furnished extras as
shown and admitted by the Attorney General, amounting in
all to $115,658.35; that it has been paid a total of $108,796.94,
leaving a balance due claimant of $6,861.41 as shown by its
Kxhibit ‘“B’’ attached to declaration.

A claim for the balance was submitted to the Department
of Public Works and Buildings of the State; but no final action
was ever taken thereon by said department. The Department
of Public Works and Buildings through its proper officers
and the Attorney General are agrced that the said balance
is due and payable to complainant as claimed by it less a
credit of $1000.00 for certain work not yet finished. The At-
torney has thoroughly investigated the matter and consents
in writing to an allowance to claimant in the sum of $6861.41.
From the evidence and consent of the Attorney General,
the court finds for the claimant, and awards it the .sum of
of Public Works and Buildings through its proper oﬂicers

T $5,861.41.
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(No. 911—Claimant awarded $542.77.)

Ixprana Brince Comrany, Claimant, vs. Stat orF ILLINoOIS,
Respondent,

Opinion filed May 1, 1025,

ServicEs—twhen State Hable. 'The State is llable for services rendered
and material furnished In the orection of {ts Armory building for the I1li-
nofs National Quard.

SAMPSON AND GQIFFIN, for elaimant.

Oscar I4. CanrnstroM, Attorney General; S. S. Dolase,
Assistant Attorney General, for respondent.

Mr. Cuier Justice Craniry delivered the opinion of the
court ;

. This is a claim filed to recover for services rendered in
connection with the erection of an Armory building for the
Illinois National Guard for additional materials, ete., nmount-
ing to $542.77 and appearing that the acting supervising archi-
tect expresses the opinion that the claimant is entitled to the
award claimed and the Attorney General acting upon the opin-
ion of the said architect consents to the award.

Therefore, it is considered by the court that the claimant
be allowed the sum of $542.77.

{No. 912—Claimant awarded $500.00,)

Nicnoras M. \Wurtriern, Claimant, vs. STATE orF ILLINOIS,
Respondent.

Opinion Alced May 1, 1925,

MirirAny sERvVICE—iohen claimant centitled to award. The court reviews
the evidence in this case, and enters an award in favor of claimant.

CuarrLes McBrian, for cluimant.

Oscar 1, CarLsthom, Attorney General; S. S, Dulasmer,
Assistant Attorney General, for respondent.

Mr., Cuier Justice CrLanrrry delivered the opinion of the
court:

. This is a claim brought on account of injuries sustained
while on duty as a private of the first class in Troop I of
the 106th Cavalry of the Illinois National Guard. It appears
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that said claimant while in the course of his duty, with due
care and caution for his own safety while leading a horse from
the stable, was kicked by a horse led by another Private,
breakinyg the leg of claimant about six inches above the ankle,
totally disabling the claimant for about five months. The
clnimant alleges damages in the sum of $900.00. The defend-
ant the State of Illinois comes and makes no denial of the
cause of the accident or the extent of the injury claimed and
leaving the matter of allowance to the discretion. of this court.

The claimant appeared in open court and was examined
by members of -this court as to the cause and the extent of
the injury and the court finds that the claimant was injured
as alleged and was disabled for a considerable length of time,
and after taking the matter under advisement, this court
recommends that the claimant be allowed the sum of $500.00.

(No. 913—Claimant awarded $2,500.00.)

Jexrry F, Conpon, Claimant, vs. STATE oF ILLiINo1S, Respondent.
Opinion fled May 1, 1925, ) :

MiL1TARY BERVICE—claimant cntitled to award. Equity and social justice,
The court reviews the evidence in this case, and no objection being made
by the State, enters an award in ravor claimant on the ground ot equity and

sociai justice,

Doxovax, Bray & Gray, for claimant.

Oscar K. CarrstroM, Attorney General; S. S, DUHAMEL,
Assgistant Attorney General, for. respondent. o

Mr. Jusrioe Leecn dohvered the opinion’ of the oourt

This is a clmm to recover damages for injuries. auqtamed
by claimant while in the service of the State of Illinois, in the
discharge of military duty, Deelaration avera' that;in .the
month of August, 1923, he acgompanied the Illinois State. Mi-
litia, with the 19t th. Illinois Infantry, for military. duty and
servico at Camp Grant, Illincis; that on the.night of August
30th, 1823, he was the Provost Sergeant of his company at
said Camp Grant, while in the performance of his military -
duties as such Provost Sergeant and while making the rounds
of the camp of said company, and while in thé exercise of
ordinary care and caution for his own safety, he necessarily
and unavoidably came in contact with a tont rope whloh ow-
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ing to the extreme darkness, he was unable to see and beceause
of such contact he sustained a fall which resulted in severe
painful and permanent injuries, i. e., the fracture of the fibula
and tibia bones of his leg; that the accident occurred ahout
3:30 A. M., on the morning of September 1st, on which day
his company was about to break eamp; that he was taken to a
hospital at Rockford, where he received medieal eare and at-
tention and was later removed to his home at Pontiae, 1linois,
and there also was under the care of a physician,

No demurrer is filed by the Attorney General, he having
filed written assent to allowance of an award.

On the grounds of equity and social justice, we award
claimant the sum of $2,500.00.

(No. 914—Claimant awarded $13,975.43.)

Scunerr & Bakrxks, Claimant, vs. STATE oF ILLinNois, Respondent.
Opinion flled May 1, 1025,

Senvices—iwchen Btlafe liable. Where work has been done on behalf of
the State, and Is accepted by an authorized department of the State, an award
will be made In favor of claimant.

Scuxerer & Barxes, for claimant.

Oscar E. CarLstrRoM, Attorney General; S. S. Duellas,
Assistant Attorney General, for respondent.

Mr. Justice Leecu delivered the opinion of the court:

This is a claim filed to recover for printing done on be-
half of the State of Illinois, and it appearing from the state-
ment of II. L. Williamson, Superintendent, Division of Print-
ing, Department of Public Works and Buildings, and from the
statement filed by the Attorney General of the State of 1ili-
nois, the claim is just and meritorious and should be allowed.

We award claimant the amount asked for in said declara-
tion, to-wit: Thirteen Thousand Nine Iundred Seventy-five
and 437100 Dollars ($13,975.43).
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(No. 915—Claimant awarded $229.85.)

Scumipt ConsTRUCTION CoMpaNY, Claimant, vs. STATE OF ILLINOIS,
Respondent. . .

Opinion filed Moy 1, 1925.

CoxTHACT—wAen State liadle. The decision of the court announced in
the case of Schnepp «& Barnes v. State, supra, governs this claim.

Oscar E. CarisTtroM, Attorney General; S. S. DuHaMmEL,
Assistant Attorney General, for respondent. -

Mr. Jusrice LeecH delivered the opinion of the court:

This is a claim filed by the Schmidt Construction Com-
pany. It appears from letters introduced in this case and
from statement made, that the Schmidt Construction Com-
pany are contractors of street pavements; that said company
paved 19th and 20th Albany, Marshall Blvd.,, wherein the
Illinois Industrial Home for the Blind, a State Institution,
own property; that all work has been completed and accepted
by the authorized agents of the State of Illinois and that the
amount of the elaim is $229.35.

The Aftorney General, in behalf of the State, submits here-
with a letter from O. H. Jenkms, Director of Pubhc Welfares,
in which the said Department feels that this is a just claim
and should be allowed. The Attorney Qeneral therefore con-
sents to an award in favor of the claimant, the Schlmdt Con-

struetion Company in the sum of $229.35.
We therefore mvard the clainmnt the sum of $229 30.

(No. 916—Ciaimant awarded $235.00.)

Dk, S. F. HENRY, Claimant, vs. STATE orF ILLINOIS, Respondent
T Oplnion Mead May I. 1m T

SERVICES: ~award may ‘be made for ilcdicql serviccs, Where medi aer-
vices have been performed by an emplonh of the Btate who is’ !njured in the
course of his employment, an award may’ be -made for such servites. -

Parker & Baves, for claimant,

Osoar E. CarwstroM, Attorney Genoral; S. S. DuHawmer,
Assistant Attorney General, for respondent.

Mr, Cuaier Jusrice Craniry delivered the opinion of the
court: )
This is a claim for medical services and surgical aid given
to D. L. McQregor who was on the 18th day of August, 1924,
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emploved by the Statce of Tllinois in the Department of Public
Works and Buildings., It appears that while said Inhorer was
employed in the service of the State he received injuries and
required the medical attention given.

There is no contention but that the services were per-
formed and that the claim was reasonable and was hased
upon the rule of usual and customary charges tor such ser-
vices, Therefore it is considered by the court that said claim-
ant be allowed the sum of $253.00.

(No. 917—Claimant awarded $222.50.)

ST. AxTHONY’S Hosritan, Claimant, s, StaTi oF ILLINOIS,
Respondent,

Opinion filed May 1, 1923,

SERVICER—aicard may be made. The decision of the court announced in
the case of Henry v, 8tate, supra, governs this claim.

Parkrenr & Bauven, for claimant.

Oscar E. CarrsTroM, Attorney General; S. S. Dullaser,
Assistant Attorney Gencral, for respondent,

Mr. Cmier Justice CLamity delivered the opinion of the
court:

This is a claim for hospital serviee furnished for one D. L.
MeGregor with the knowledge and consent of the State of 11li-
nois through its proper officers; that the said patient was in-
jured while in active service in the employ of the State of
Illinois in the Department of Public Works and Buildings.
It appears to the court that the Chief Highway Fngincer ex-
amined the claim which is made in the sum of $222.50 and
finds that the snme is just and reasonable.

Therefore it is cousidered by the court that claimant be
allowed the said sum of $222.50.
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{No. 918-—Claimant awarded $85.54.)

Frank Lutz, Claimant, vs. STATE oF liLinNois, Respondent.
Opinion Aled May 1, 1925,

RESroxpear SUPERIOR—ichen award may be made. There being no ob-
jection to this claim by the State, the court enters an award in favor of claim-

ant.
W. S. JeweL, for claimant.

Oscar K. CarLsTrOM, Attorney General; Fraxx R. EagLe-
ToN, Assistant Attorney General, for respondent.

Mr. Curer Justice Cramity delivered the opinion of the
court: R

The claimant, Frank Lutz, a resident of Fulton county,
State of Illinois, files claim for money expended by him for
the repairs upon a certain Cadillac automobile, the damage
to which was oceasioned by accident in manner following, ac-
cording to allegations of claimant. The claimant alleges that
while driving the said car on one of the hard surface roads in
the State of Illinojs, commoily known as the Peoria-Spring-
field road and driving'in tho direction of 8pringfield, Tllinois,
on said hard road, the claimant met one Charles Wheymer
an employe of the State of 1llinois driving a State truck, prop--
erty of the State of Tllinois and driving in a rortherly direc-
tion. Claimant was driving in a southerly diréction and was
driving on the right side of the road, that.the said Charles
Wheymer driving said truck as aforesaid was at a point al-
most adjacent to the claimant and when the .two machines
were about to pass somothing happened to the State. truck
which turned directly towards olajmant striking the left side
of the car, tearing off both .the front and rear:fenders on.the
left side of said:car and otherwise damaging siid-inadhise.
The driver of sald State truck explained to' élaimant that the
necident was the resiilt of tho troublé of tire and wheel of
said auto truck which resulted in his being unable to control
the truck. Claimant further alleges that his claim and dam-
ages amount to $85.54. S P

It appears that thero is no objections made as.to the
amount of claim or defense as to the causq of the accident.
Therefore this court recommends that claimant bé allowed the
sum of $85.64. T o

fot
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{No. 920—Clalmant awarded $2,600.00.)

\W. E. Crosiar, Claimant, 7.s. STATE oF ILLINOIS, Respondent.
Opinfon filed May 1, 1025,

CONTHACT—when State liable. 'The State is llable for work performerd
and material furnished on its State bullding.

. R. MiLLer, for elaimant.

Oscar K. CarustroyM, Attorney (eneral; S. S. Dulanen,
Assistant Attorney General, for respondent.

Mr., Cuier Jusrice Crarrry delivered the opinion of the
court:

This is an action brought to recover for work performed
on certain State buildings and materials furnished., It ap-
pears that the Department of Public Works and Buildings
carcfully examined the claim and have consented to its pay-
ment. The amount that is agreed upon as being due by hoth
the claimant and the Department of Public Works and Build-
ings is $2,600.00, and it further appears that the Attorney
General consents to an award in that amount,

Therefore this court recommends that the claim be allowed
in the sum of $2,500.00.

(No. 903—Claimant awarded $4,273.20.)

LEpwarp O'CaLracHAN AxD HENRY O'CALLAGHAN, PARTNERS,
Claimant, vs. STATE oF ILLiNoO1S, Respondent,

Opinion filcd May 26, 1025,

CoxTRACT—tohen Btate llable, Where a contract has been made between
claimant and the State for certain work, and the contract is performed by
claimant, according to its term, and the contract price is paid, but during
the progress of the work the State through Its authorized agent orders cer-
. tain specific work to be performed not stipulated in the contract and such
additional work la performed and materiat furnished for same, claimant is
entitled to componsatlon for such additional! material furnished and work
performed.

Sims, WeLcH, GobMaN & STraNsKY, for claimant.

Oscar I, CanLsTroM, Attorney (eneral; George . Dixox,
Assistant Attorney General, for respondent.

Mr. Jusrice PuiLuirs delivered the opinion of the court:

Claimants, Edward O'Callaghan and Henry O’Callaghan,
partners, doing business under firm name and style of O’Cal-
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laghan Brothers, claim $7,192,30 as disclosed by the statement
of their claim, and as shown by the evidence.

The claimants are plumbers and contractors, and as such,
on to-wit: the 20th day of November, A. D). 1922, entered into
a contract with the State of Illinois by its proper officers to do
certain work, to-wit: Plumbing for a building shown as the
Research and Educational IHospital of the State of Illinois,
in Chicago, Illinois, under a contract of $145,600.00. The con-
tract was completed and said contract price paid. However
during the progress of the work, the State by its said duly
authorized agents ordered other certain specific work. per-
formed in addition to that stipulated in the contraect, and ma-
terials also to be furnished and added by claimants which they
did as directed, and for which they charge the State the sum
of $7,192.30. This bill was presented to the State’s building
department and upon an investigation and analysis of same
by the proper officers of said department, they admitted the
correctness of the claim, less $2,919.10, and agreed that the
State should pay them the sum of $4,273.20.

The Attorney General has investigated the matter: also
and consents to allowance of said Iast named sum. From the
weight of the evidence in the case it seems that claimants are
entitled to said sum last aforesaid. The court acoordmgly

awards the claimants the sum of #$4, 273 20.

(No. 827~~Clafmant awarded $110.70 with lmcreat.) .

Caxrorta S. SicNor AND R. Lemuer BLounT, Taus'rns, Claimant. vs.
State or ILLiNots, Respondent .
Opinlon filed Bcptember 16, 1928,

INHERITANCE 'ux-—when claimant entitled to refund. Bec. 25. Where a
tax has been arsessod against a succession, and paid, and atterwprd: upon
proper proceedings in the county court, it appears that certain contingencies
upon which the original assessment of the tax was made, had not occurred,.
and the estate was rehssessed and the tax fixed upon the re-assessment;
Held. Clalmant entitled to a refund of the difference between the amount
of the tax pald under the original arder of the court and the amount found

due upon the reassessment of the tax.
Dowxer McConb, for claimant,.
Epwarp J. BRuNpaor, Attorney General, Gronag C. Dixon,
Assistant Attorney (eneral, for respondent
Mr. Justice PHILLIPS delivered the opinion of the court.
R. Lemuel Blount, trustee of the estate of Kate Ward
Bensley, deccased on the 26th day of July, 1916, paid to the
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treasurer of Cook county, the sum of €217.90 in tull of inher-
itance taxes levied and ussessed against the sueeession oceur-
ing by virtue of the death of Kate Ward Bensley, deeceased.

On the 23d day of June, 1923, in the County lelt of Cook
county, lllinois, in the matter of mhemtance tax appraisement
in said estate of Kate Ward Bensley, deceased, it was ordered
adjudged and deereed that inasmuch as certain contingencies
upon which the original inherifance taxes were levied and as-
sessed, not having occurred, the said estate was entitled to
re-ussessment of said inheritance taxes under Sce, 25, Chapter
120, in the Revenue act of the State of Ilinois, and it was
therefore ordered that said taxes be re-assessed in nccordance
with a certain schedule set out in the order, a copy of which
is presented in evidence, making the totnl amount of the us-
sessment $79.40.

On January 17, 1917, the said R. Lemuel Blount was duly
appointed trustee of buld estate and duly qualified, in the ense
of Blount execitor v. Christianson et al. Corloitn S, Sig-
nor was a niece of the said decedent, Kate Ward Bensley, and
a legatee under her will and the entire original assessment
of inheritance tax was assessed against her legaey, which ns-
sessment was'paid by the exeeutor and trustee, and under the
re-assessment of the inheritance tax, as ordercd by the County
Court there is n refund due to the said Carlotin S. hlgum'
amounting to $119.70 with interest thereon at the rate ot 3%
per annum from the 26th day of July, 1916,

The Attorney General eonsents in writing to an award as
claimed. The evidence sustains the claim, and the court ac-
cordingly awards said Carlotta S, Signor and R. Lemuel
Blount, trustee, the sum of $119.70 together with interest
thel'enn from the 2Gth day of July, 1916, at the rate of 352 per
annum until paid,
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{Nos. 517-517a—Claim denied.)

Davexrort Fisu CoyMraxy, Claimant, ¢s. STAaTE oF ILLINOIS,
Respondent.

Opinion filed SBeptember 14, 1826.

RESPONDEAT 8UPERIOB—Slatc not liable for the torts of its employees. The
doctrine of respondeat superior Is not applicable to the State and it is not

liable for the torts of its agents or officers.
PoLicE rOWERS—State not lable for injuries resultant to the enforcement

of police powers. ‘The State is not liable for the acts of jta officers in the en-
forcement of the police powers of the State.

MarsHALL & MarsHALL, for claimant.

Oscar E. CarisTrOM, Attorney General; Georee C. Dixon,
Assistant _A_l;tgt;npf Géneral, for respondent. | :
Mr. Justios ‘Troitas delivered the opinion of the court:

The Davonport Fish Company, an Iowa eorporation hav-
ing its principal place of business in the city of Davenport,
is engaged, in_the wholesale buying and selling, of: fish,
oysters and celery and like produets .in Iowa,giggi.variqus
other states, jicluding the State, of Illinois. This:company
filed two claims for damages against the State, one for $266,00
and one for .82, The claims are based on the seizure.and
confiscation by yepresentatives of the Department of Agri-
culture, Division of Game and Fish, of two shipments of. fish
to Chicago, and seventeen -shipments to other cities and vil-
lages in Illinois. These shipments were all made by claim-
ant from Davenport in the State of Iowa. | L

The Attorney General filed a general demurrer to the
declaration in each caso, and evidence has been taken as if
pleas of general issue had been filed. The State introduced
no evidence and contends that it is not liable for the damages
claimed. The principles involved in the two cases are the
same, and they have been consolidated and heard as one. -

The evidence.shows that on October 31, 1919, the claimant
shipped by express from Davenport, Iowa, to the Booth Cold
Storage Company, of Chicago, 1000 pounds of black bass-and
on the 7th day of November, 1919, 330 pounds of black-bass
to be frozen.. The two shipments were valued at $266.00.
They were shipped by claimant to the Booth Cold Storage
Company for freezing purposes only and, when frozen by
that company, were to be reshipped to claimant in Iowa to
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supply its trade. The fish were not caught in Illinois, and
were and remained the property of the claimant, and were
never intended to be sold in this State.

The officers of the Division of Fish and Game of the De-
partment of Agriculture confiseated the fish while they were
in the possession of the Booth Cold Storage Company on the
grounds that such possession was in violation of the Game
and Fish Code, approved June 24, 1919, which was then in
force in Illinois. (Laws 1919, Page 206.)

The evidence further shows that in the months of April
and May, 1920, claimant made seventeen other shipments of
fish, consisting of eatfish, buffalo, perch, bullhead and carp,
from Davenport, Towa, to merchants and dealers in various
cities and villages of Illinois for retail trade, amounting in
all to the sum of $408.62. These seventeen shipments of fish
were also confiseated by the officials of the Division of TPish
and Game before they were delivered to the consignees.

Claimant contends that these shipments of fish constifuted
interstate commerce and that the confiseation of them by the
officials of the State was unlawful and that the State is liable
for the damages sustained on account of such unlawful con-
fiscation by the State officinls. The Attorney General insists
that, even if the confiseation be conceded to have been unlaw-
ful, the State is not liable—that the government is never liable
for the wrongful acts of its officers and employces.

Section 18 of the Game and Fish Code, approved June 24,
1919, provides that it shall be unlawful for any commercial
institution, commission house, rostaurant or cafe keeper, or
fish dealer, to have any black bass in possession, whether
caught or taken within or without the State, or Inwfully or
unlawfully eaught or taken. The same section makes it un-
lawful to buy, sell, ship or receive for shipment, or for any
commercial institution, commission house, restanurant or cafe
keeper or fish dealer, to have in possession any catfish, earp,
bullhend, ete., between the 1st day of April and the 1st day of
June, both inclusive, of any year, Secfion 80 of this Act pro-
vides that all fish sold, shipped or had in possession contrary
to any of the provisions of the Act shall be contraband and
subject to seizure and confiscation by any officer or employee
of the department. Under these provisions of the Game and
Fish Code of 1919 the officers were justified in seizing and
confiscating the fish.
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(laimant, however, insists these provxsmns of the statnte
are unconsntutlonal as apphed to the facts in this case. The
presumption is that the law is constitutional, and courts will
not deelare an act of the Legislature unconstltutxonal unless
a correct decision of the question involved requires such con-
struction.  Were this a suit against the officers who con-
fiscated the fish, the constitutionality of this lnw might be in-
volved. But in this action against the State it is not.

These shipments of fish were confiescated by the officers in
the exercise of the police powers of the State. Counties and
other subdivisions of the State for governmental purposes are
not liable for the wrongful acts of their officers while en-
deavoring to enforce the police powers. No government is
liable for injuries caused by the acts of its officers, whether
such injuries be caused by the negligence of the officer or by
his misfeasance, laches or unauthorized exerciso of. power.
(Gibbon v. U. 8., 8 Wnll 268; Minear v. State Board of Agri-
culture, 259 111, 549; Hollenbeck v. Winnebago Co., 95 111. 148.)
Tn the case of Chas. C. Robbins (Inc.) v. State (opinion filed
in January, 1925,) this same question was involved, and this
court said ‘“that the State is not liable in such cases for the
torts of its agents or any official of the State, has been repeat-
edly held by this court, the State courts and the U. 8. Sup.
Court.”” Under the principlés announced in these cases-claim-
ant has no cause of action. The demurrer is therefore sus-
tained in each case and the case dismissed. .

(No. 769—Claimant awarded $98.00.)
CreveErLaND, CINCINNATI, CHicAGO & ST. Louls Raiway CoMPANY,
A CorroraTion, Claimant, vs. STATE OF ILLiNOIS, Respondent.
Opinton filed Beptembder 1§, 1826.

DEMURRAGE—t0hen State Hable. The State is liable for a reuonablo stor-
age charge after notlee Riven to tha proper department by the railrosd com-

pany.

Groroe B. GiLLesrin, for claimant.

Oscar E. Canustron, Attorney General; S, 8. DUHAMBL,
Assistant” Attornay General for respondent.

Mr. CaRF Jus:rwn Cmm-rr delivered the oplmon of the

court:

Claimant was on the 234 day of May, 1921, opérdting its
line of rallroad in- and throug'h the State of Illinois and
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through the village of Ridge Farm, Vermillion county, llli-
nois, and it appears that said railroad transported a car con-
taining gravel billed to the State Highway Department ; that
said hilling wag directed to the Department of Highway at
Ridge Farm, and that notice was given of such shipment to
agents of the defendant,

It appears to this court that the gravel in question was
stored and kept after such notice was given and according to
the laws of the State of 1llinois the claimant would be re-
quired to make charges for such storage, even it they were
disposed o waive their clnim and from the record we are of
the opinion there is a legal linbility.

Therefore the only question remaining for the court to
consider is the amount of the award and from the evidenee
the court must follow the tariff schedule filed and from all
the evidence it appears that elaimant is entitled to recover
$98.00. Theretore claim is nllowed in the sum of %08.00.

{No. 320—Claim denlied.)

Jases Garns, Claimant, vs. STaTe oF ILLinois, Respondent,
Opinion filcd Septcember 1y, 1026,

GOVERXMENTAL FUNCTION~~when State nol liable. Hard roads. The
State in the construction of its hard roads exercises a governmental function
aund is _not liable for injuries sustained by Iis employces therein, while in

the discharge of their duty.
PRACTICE—rulc with reference 1o recovery., It is fundamenta] that a

party cannot recover by making out one case by his pleading and another dif-

ferent one by his evidence.

SaMmep—claimant must prove case by preponderance of cvidence., Clalm-
ant must prove by a preponderanceo of the evidence that he was injured in the
manner and at the time alleged in his declaration, and that he sustained the

injury while in the course of his employment.
JaMES P, ST. CErxEy axp W, A, Ports, for clatmant.,

Oscan Fi, CanusTiodz, Altorney Ueneral; Roy D. Jonxssox,
Assistant Attorney General, for respondent.

Mr. Jusrice Tionzas delivered the opinion of the court:

The declaration in this ease was filed June 30, 1924, It
alleges that the claimant, while engaged as a laborer in the
employment of the State on the hard road between Pekin and
Orchard Mines in Peoria county, on the 2d day of July, 1923,

in elevating a conerete post, slipped and fell heavily to the
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ground and dislocated his hip, causing a permanent injury
and renderving him unable to do any work. To this declara-
tion the State has filed a general and special demurrer. Fvi-
dence was taken for both the claimant and the State.

There is no evidence in this record that in any way tends
to prove claimant suffered a dislocated hip as charged in the
declaration. ‘The only evidence that claimant received an in-
jury iz his own statement. He testified that about 11 or 12
o’clock on the 2d day of July, 1923, he, with others, was en-
gaged in setting conerete posts along the hard road, and that
while he and one MacMahon were elevating a post to put it in
the ground MaeMahon gave it a little push, throwing the
weight on him, and one of his feet slipped and the weight of
the post just spread him apart and hurt his hip; that at the
lunch hour he coiild not 8it down to eat because: of the pain,
and the foreman, Mr, Buck; asked why he did not sit down
and he told him ho had hurt his hip putting in a post; that he
was given lighter work during the afternoon, and when he
got home sent for a physiemn that his physician, Dr. Balcke,
came the next morning and treuted him, and has beell treat-
ing him evor since for sciatie rheumatism.

Claimant is not corroborated in his statement about the
injury by any of the others who were present.” A. A. Mac-
Mahon, Martin Horton and Louis A. Buck were all present
working with claimant at the time he says ho received:the in-
jury, Buck being the foreman. MacMahon testified that if
claimant received any injury; lie did not know it, that he mnade
no statement to him about it and continued to work with him
at the samo character of work the remainder of the day.' Mr.
Buck testified that he did not learn claimant had received an
injury, that claimant did not:te]l him he had been hurt and
that he continued to do the same character of work the re-
mainder of the day, there being no lighter work to.be done.
Mr. Horton,-who was working with them, also teatified that
claimant received no injury that day and that he continued
to do the same kind of work during the afternoon as he had
in the forenoon, Claimant never returned to work after the
2d of July, and testified that he has been unable to work since
that time and under the care of a physician. Buck testified
that three or four weeks before the day claimant alleges he
received his injury, while the men were at lunch, claimant was
walking around eating, and he said to him “Wh don’t you
sit down and eat your dinner’’? and clmmant replled My
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hip hurts.”’ Andrew Franklin also testified that he heard
this conversation and that it occurred about a month bhefore
claimant quit work. Claimant admitted in his examination
that some two or three wecks before he was injured he stated
he had lumbago. Dr. Balcke testified that when he called to
see claimant on the 3d of July he was complaining of pains
in the small of his back and that he treated him for lumbago,
but that when he ealled the next time claimant said the pain
had gone down his leg and he diagnosed the case as seintic
rheumatism and had been treating him for that ever since.
He also said there was no swelling or other evidence of injury
that could be seen, and that his hip was not dislocated.

It is a fundamental principle that a party cannot make out
onc case by his pleadings and another by his evidence. ('laim-
ant’s declaration alleges he received a dislocated hip, which
declaration was sworn to by claimant on the 27th day of June,
1924, Claimant’s evidence does not sustain this eclaim. In
fact, there is no evidence that his hip was dislocated or in-
jured in any way. We have ecarefully read the evidence in
this case and do not believe claimant is entitled to recover
for any injury. Before he is entitled to recover he must show
by a preponderance of the evidence that he reccived an injury
arising out of and in the course of his employment. The pre-
ponderance of the evidence shows that he was not injured in
the manner and at the time he claims. It does not seem
reasonable that claimant could have received as serious an
injury as he says he did and the men working with him not
have known it. He was 58 years old and admits that he had
previously suffered from lumbago. The evidence tends to
show that he may have had an attack of lumbago which was
followed by sciatic rheumatism, but it does not show that it
was caused by any injury received by him arising out of and
in the course of his employment by the State. Claimant hav-
ing failed to make the proof required by law, his claim is dis-

allowed.
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(No. 823—Claimant awarded $5,660.00.)

MobperN SysSTEMS CONSTRUCTION AND Sceppry Coympany, Claimant,
vs. STATE ofF ILLINoO1s, Respondent.

Opinion filled SBeptember 14, 1826.

CoNTRACT—Wwhen State llable for work and material. The Staté is liable
for work performed and material furniahed, under contract with claimant,
on its State building where the contract is performed according to the plans
and specifications proposed by the Division of Architecture of the Depart.

ment of Public Works and RBufldings.
BaME—i1ohen the State i3 not liable. 'The State is not liable for extra

work performed, where it {s performed without extra cost to the comtractor.
Baur—=State not liable for interest on invested capital. The Btate iIs not
MHable for interest on invested capital and equipment, as such Interest is

speculative in character. .
Saxe—wAen not liadle for loss to contractor. The State is not ljable tor

losses due to imsuficiency of labor caused by interference with job organ-
izations. ’ )

SyaLL, Bearron & Scrroeper, for claimant,
\

Oscar E. CarLsTroM, Attorney General; Roy D. Jouxson,
Asst. Attorney General, for respondent.

. Mn. Justice Tuomas delivered the opinion of the court:

On June 15, 1921, the Modern Systems Construction .and
Supply Company, ¢lalmant hereip, entered into-a cpntract
with the State of [llinojs whereby it agreed to provide al] the
materials and.to perform 1‘1; work for the general work of
huildings for thé.Alton State Hospital at Alton, Illinois, for
$326,583.00. The Wwork was to be done according to the draw-
ings, plans and specifications therefor prepared by the Divi-
sion of Architecture of the Department of Public Works.and
Buildings, and was to be substantially completed by March 1,
1922. The contraot fixed the prices of labor and materials
upon which the total contract price was based and bound the
contractorin no event to pay more than 65 cents per hour for
hod earriers and mortgr mixers, 62%4 cents for other common:
labor and $1 per hour for brick masons, stone masons, iron
workers, lathers, sheetmetal workers, carpenters, painters and
plasterers, and provided th,g(_:z)i_;hq. net savings effected; ghould
be deducted from.the ,‘qontr’&‘t price. Under the terms;of the
contract the time of completion of the work might he extended
by the supervising architect, and. it was extended by, him 60
days. s e e e
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Two other contracts were enterved into between claimant
and the State, the first on October 25, 1921 Yor the installa-
tion of bell traps and drain pipes for which elaimant was (o
reeeive $2000.00, and the second on November 3, 1921, for
certnin substituted materials for which claimant was to re.
ceive $1400.00.

On December 9, 1921, the State let the contracet for the gen
cral plumbing work of the entire building to . Baggott &
Co. In the Iatter part of March, 1922, the plumbers went
on a strike. In October of that year . Baggott & (o, gave
up their contraet and the State took over the plumbing work
and later finished it,

Claimant contends that the failure to have the plumbing
done in proper time compelled claimant to delay its work and
that during such delay the prices of materials and labor in-
creased, its machinery and fixtures were idle, its organization
disrupted and its mouney tied up, ete., lor which it has filed this
suit. Attached to its declaration are 22 separate clanims or
““invoices’’ aggregating the sum of $40,144.53 which elaimant
contends the State owes it. This amount includes certain
items mentioned in the invoices for extra work and material
furnished by claimant and for which it had no written contraet
with the State.

The Attorney (eneral filed a general demurrer to the dee-
laration. After this demurrer was filed it was stipulated by
the parties that invoices 1, 4, 5, G, 7, 8, 9, 10 and 15 and also
an item of $379.46, which was not paid on final certifiente he-
cause of lack of funds, are correct and should he allowed. The
total amount of this item and invoices, which the Attorney
General agrees i8 a just claim against the State, is $4,371.26.
This stipulation of the Attorney General is an admission that
" there is some cquity in claimant’s case, and the demurrer will
be overruled and the cause heard as if the general issue had
been filed by the State.

In its declaration claimant alleges there was certain other
work in and about the huildings of the State at Alton and
also extra work done by it for which no written contracts
were entered into between if and the State.

Both elaimant and the State have taken evidence, including
a large number of exhibits, on the question of these verbal
agreements, After a careful consideration of all the evidence
and exhibits introduced in this case, both on the part of the
claimant and of the State, we find that claimant has failed
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to prove, by a preponderance of the evidence, the verbal agree-
ments to do such extra work, and the ciaims for it are re-
fused.

The invoices not includerd in the stipulation are 2, 3, 11,
12, 13, 14, 16, 17, 18, 19, 20, 21 and 22 and they will be de-
cldml in that order

Invoice No. 2 is a claim for clearing out tunnels and open-
ings left for the plumbers and for bricking up these open-
ings. The specifications require the contractor to leave open-
ings for other trades to do their work and then to close up
such openings so that tho several parts will properly fit to-
pether. The specifications also require the confractor to
keep clean all parts of the buildings, and the tunnels are a
part of.the buildings. While the evidence shows there was
an oral understanding between the claimant and a representa-
tive of the State that larger openings were to be left than the
plans and specifications called for, y:st the evidence does not
show this made any difference in the cost. nd, as the mate-
rials listed and claimed for in this invoice were.all necessary
to the tinal comipletion of the walls, leaving lairger openings
than were specified would not necessarily add:anything to
their cost. It was the duty of elaimant to clean out the tunnels
before its contract was completed, and there .is no -ovidence
showing the cost of cleaning out the tunnels was greater than
it would have been had the openings been left the size deslg-
nated in the specifications. If there was a difference-in the
cost, there is no evidence from which this court ean determine
the amount. The elaim for invoice No. 2 ia refused.

Invoice No. 3, is a claim for levelling basement floor after
the water line was laid. 'The evidence shows that the base-
ment floor was in the same condition when the water line
was laid that it was when the claimant finished execavating,
exeept the rubbish that had fallen while the:building was
going up. The specifications required the contractor to do the
work mentioned in this invoico if the architect so directed,
which he did.. This work being required of clmmant imder
its oontrnct, its claim therofor is refused. .

Invoice No. 11 is a claim for $10,483.14 for mcreaaed cbst
of plastering. . Under its contract with the State all plastering
was to be done by claimant. Claimant’s contention is, as we
understand it, that in February, 1922, it contracted with one
Thomas Hawkins fo do this piastering for 37 cents per square
vard; that Hawkins was ready to begin :the.job..when thas
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plumbers’ strike stopped all work and nothing more was done
till the following Oectober when elaimant again contraeted
with Hawkins to do the plastering as a day labor proposi-
tion; that claimant kept an aceurate account of the work done
under this eontraet with Iawkins and that the plastering cost
9613 cents per square yard under it instead of 37 cents, the
price for which Hawkins first agrced to do it. The difference
between these two prices is the basis of Invoice No. 11,
" Articlo 4 of clnimant’s contract with the State fixes the prices
of labor and material upon which the total contract price is
based and provides the State shall have the henefit of any
savings etfected by claimant in seeuring labor or materials at
less than those prices. There is no evidence showing how
claimant paid Hawkins, whether by the hour or by the day.
If claimant paid him no more per hour for labor than its
contraet with the State fixes as the basis of the amount to be
paid by the State for the entire work, under no theory would
. the State be linble for any loss sustained by claimant. We are
of the opinion that claimant has failed to make any proof upon
which the claim for Invoice No. 11 can be allowed and it ix
therefore refused.

Invoice No. 12 is for storage and extra cost of mill work
due to delay on account of the plumbers’ strike. The c¢laim-
ant’s contract with the State does not provide for the pay-
ment of damages or loss oceasioned by strikes, and this claim
is refused.

Invoice No. 13 is a claim of $5,735.45 for credits made the
State for depreciation of labor which elaimant contends did
not ‘materialize. Under article 4, of its contract, claimant
agreed with the State that the labor should not exceed certain
prices per hour and that if it secured the labor for a less
amount than the prices named in that artiele, then the State
should take credit for the difference between the prices paid
by the claimant for labor and the prices named in article 4.
From the time it began work under its contract claimant made
monthly reports to the State of the amount paid for each class
of labor and the State took eredit for the amounts shown due
it by these reports. There is no evidence'in the record show-
ing claimant’s reports were not correct or that the credits
were not properly given, and the claim for Invoice No. 13 is
refused.

Invoice No. 14 is a claim for patching tile floors and mastic
base. The original amount claimed was $792.12, which has
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been amended to read $1009.47. These floors were put in con-
trary to the plans and specifications by the Peoria Stone and
Marble Works, and without the written consent of Edgar Mar-
tin, supervising architect, as provided in article 22 for change
in the work. The claimant having failed to comply with the
contract, this claim is refused. ‘

Invoice No. 16 is a claim of $1,520.96 for damages to
troweled floor finish due to the presence of dirt and lignite in
the sand furnished by the State. Claimant’s contract. pro-
vides for certain cement floors, and specifies that immediately
after the foundation or structural floor is poured.and, leveled
off a layer or top dressing at least one-half inch thick shall be
deposited and worked down. with a wood float and where an
application of mastic follows shall be finished to a true level
by troweling. Claimant put in the floors with a seratoh coat
finish and, on being told they were not being put down acecord-
ing to the specifications and there would be trouble later when
the mastic was applied, roplied that it would take care of any
trouble that might arise, We are of the opinion this extra cost
was caused by claimant’s failure to comply with the specifica-
tions, and the claim is refused.

Invoice No. 17 is for shrinkage on mas-oleum, amounting
to $1007.40. This mafterial was delivered on the job on the
29th of April, 1922, more than 30 days after the. plumbers’
strike. Claimant knew the sirike was on before this material
was shipped and it could have stopped the shipment and avoid-
ed the loss. . Furthermore, there is nothing in claimant’s con-
tract with the State making the Statq liable to the claimant
for any change or loss canged by strikes. The State is not
linble for this ¢lnim, and it is refused. A

Invoice No. 18 is a ¢laim for $909.65 for closing windows
for plastering in unseasonable weather and cleaning windows
after Plastoret.,' Four ht_:’xifdljgd.,angl .sixteen dollars. .of . this
claim is for eclosing of ‘w}pgdwg, in the building on account of
unseasonablé weathey. . If plaimant had completed the; bnild-
ings by March 1st, 1922, the time contemplated and fixed for
their completion when it sigiied the contract with the State,
the plastering would have begh done diiring the winter ﬁ\'@_‘x‘:ﬂ;s‘
and it would have had to cloge the window openings (cop ;-gpf,
paragraph 183, page 62) to nr.qisa@g, the plastoring, aé the gpdel.
fications so provide. We arg ¢f the opinion fhmiv.af {man -Was
not put to any additional expsénse on account of clgsing of win-
dows. As to the $376.00 for oleaning windows dfter the plas-
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terers, the specifientions provide that the contractor shall
maintain the building and premises in a neat cleanly condition.
The clanimant knew this provision was in the contract at the
time it was signed and should have ineluded an allowance for
this in its bid on the buildings. This claim is therefore re-
fused.

Invoice No. 19 is for 984,50 shrinkage on 100 tons of plas-
ter. Claimant’s evidence shows two ears of plaster were re-
ceived at the job in Mareh, 1922, The freight bills, which are
in evidence, show one of the ears contained 90,000 pounds and
the other one 110,000 pounds. The Attorney (eneral admits
that $440.00 of this claim is just, but contends the ears only
contained 25 tons each, and introduced evidence tending to
prove that contention. We are-of the opinion that the hetter
evidence shows there were 100 tons of the plaster, and that
claimant is entitled to an award on that basis. Tf claimant
is entitled to an award of $440.00 on the assumption there
were only 50 tons of plaster in the two ears, then it should he
awarded $880.00 as the proof shows the ears contained 100
‘ons. We therefore allow an award of $880.00 on Tnvoice No.
19.

Invoice No. 20 is for inferest on invested eapital, reserve
fund and cquipment, amounting to $1,575.00. T'he clnimant =
contraect with the State provides that the State shall hold hack
15% of the value of the materials and labor, as ¢stimated hy
the supervising architect, and that the amount held hack shall
be paid within 30 days after the contract is finished. At the
fime of the plumbers’ strike the reserve helonging to the claim-
ant was in the neighborhood of $38,712.32. It is admitied that
about the 1st of July, 1922, an.agreement was reached between
the elaimant and tllc architect that the clnimant was to write
a letter to the department requesting that $:20,000,00 he paid
on his reserye fund. On July 10, ]‘)22, the letter was written
and the payment made, In our opinion, interest on invested
capital and equipment is speenlative. If the claimant had been
working during all the time complained of, it might have made
interest on its eapital and cquipment nnd it might have lost
heavily, From the evidence introduced we are of the opinion
that the elaimant and the representatives of the State had nn
understanding that upon pavment of the $20,000.00 of the yc-
serve fund no claim would bhe made for interest. The claim
for invoice No. 20 is refused.
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Invoice No. 21 is a claim for losses due to inefficiency of
lahor caused by interference with )ob organization. We can-
not see how we would be Justlﬁed in allowmg claimant an
award on this invoice. There is nothing in the claimant’s
contract or the evidence that would justify an award on this
claim. Such losses might ocour on any contract where a num-
ber of different trades are pmployed, and these facts are taken
into consideration by rcliable bidders when blddmg on con-
tracts of. this kind, The claim is refused. :

Invoice No. 22 is the balance due on the oontract of June
21, 1921, and the extra contracts, 1, 2, 3, and 4, togother with
the cxtras acknowledged by the Stato ammmting to.$5,413.60.
The evidence shows that since March 28, 1924, the (ate of this
"invoice, two payments amounting to $4,668.14 have Heen made,
and a credit for paint to the amount of $336.00. has been

given, leaving a balance of $409.46 due on this claim... There
i8 no dispute as to this amount, and we therefore award claim-

ant the sum of $409.46 on invoice No. 22.
Claimant is thercforc awarded the total sum of $5,660 72.

({No. 869—Clalm denfed.)

HeLena Dorornea Buncuumrr Anumxsmm:x OF THE ES‘I‘A‘I‘P oF
Ernest A. G. BURGHARDT, ALsO KNowN As Gustave Burc-
HARDT, Deceased, Claimant, vs. STATE oF ILLiNOIS, Respondent.

Opinion filed September 14, 1926. ' -

QOVERNMEXTAL ruxc'rlo"--smte 8ot liadle - for tnjuriec mcamed by in-
mate of its Institulions. The State ln conductlng its Stato Hospltal at Dun-
ning exercises a governtiental tunctlon and Is not llable tor lnjurlas sus-

tained by an {nniate thereof.

Baunnnasn&Nnvagzn, for. olanmant. o

Osoar E. Canvsrion, Attofney General; Ggonos O Drx(m,
Assistant Attol'ney Geneml f0r respondent :

.....

Thns is a olmm filed by Helena Dorothea Burglmrdt, Ad-
ministratrix of - the. estate of: . Erneat A. Q. Burghardt) de-
ccused, for damages for the death.of said deceased:while.an
IInmate of the Chicago State Hospital at Du‘nning, Chicago,
llinois. . -

Ernest A. G Burghardt was a resident of C'ook county,
Illinois, and was declared insane by the: county. conrt of that
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county on the 16th day of August, A. D. 1906, and by the order
of snid court committed to the Chieago State Hospital for the
Insane at Dunning, Chicago, Illinois, and remained therve as a
patient until his death on December 26, 1923. At the time he
was committed to the hospital he was an ornamental iron
worker. On the 19th day of June, 1900, he was married to
Helena Dorothea Burghardt and lived with her until com-
mitted to the hospital. Ono child, viz., Erncst Adam GQustave
Burghardt, Jr.,, was the issue of this marriage, and he and
the widow are the only heirs and next of kin of deceased.

The deceased was in a demented condition for about three
months before being committed to the hospital, and he was
committed on a petition filed by Gustave. Nowak, his brother-
in-lnw. After his commitment to the hospital his mental con-
dition gradually grew worse, though his physical condition
remained fairly good up to October, 1917. He suffered from
a form of mental disease known as general paralysis of the
insane, commonly called paresis, and for more than seven
months before his death he was also in poor physical condi-
tion. On account of his weakened physieal condition he was
transferred to the dining room, a one story building, so that
he would not have to go out to his meals and would not have
far to go out for exercise in the summertime. Just prior to
his death he was in a very poor mental and physical condi-
tion, getting quite feeble and gradually declining with no hope
of ever being any better. He was about 58 or H9 years old
at the time of his death,

On December 26, 1923, about 5:30 in the evening, while the
decensed and other inmates of tho hospital were eating sup-
per in the dining room, a fire broke out in the closet in the
building called Annex 5 of the hospital. At the time the wind
was very high from the west, and the fire destroyed Annexes
5, 4, 3, 2, and the dining room in which deceased and a num-
ber of other inmates lost their lives. The origin of the fire
was undetermined. The employees and attendants at the
hospital did all that was humanly possible for them to do to
save the inmates.

The dining room in which deceased lost his life was a one
story building equipped with one door opening to the yard
and a double door opening into a hall which in turn opened
into the yard. This dining room was built mostly of glass,
consisting of windows and doors, on the order of a green-
house, and was originally built for tuberecular patients, but
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owing to the crowded condition of the hospital was being used
at the time of the fire as a dining room.

There is no evidence that this building was constructed
contrary to any ordinance of the clty or statute of this State,
and at the time of the fire it was in as good condltton as when
originally built.

The evidence in this case shows deceased was incurably
insane and that because of his mental condition he would
never have been able to contribute any support to.-his wife,
but on the contrary he would have been a burden and a oharge
to her had he been released from the hospital,

The State has filed a general and special demurrer to the
declamtlon, sotting up that the doctrine of respondeat super-
ior ia not applicable to the State; that in the absenca of statute
the State is not liable for the torts of its officers, agents or
employees; that the State in conductmg the Chicago State
Hospital at Chicago, Illmms, exercises a governmental func-
tion and is not liable for i uuurles to those in attendance upon
raid institution or to those in its employ.

In our view of this case, it is not necessary to diseuss the
evidence in detail. This court has repeatedly held that the
rule of respondeat superior is not applicable to the State
(Ryan v. State, 4 T11. C. C. 67; Schroe er v. State; 3 lIill
36.) This court has also held that the State in 60 ductmg
its charitable inatitutions is exercising a governmental fune-
tion and is not lible for damages to the inmates.” (Schiab
v. State, 4 T11, C. C. 77: Van Meter v. State, 4 T11. C. C./825).

We are therefore of the opinion that the State is not liable
in this case and that the demurrer to the declaratlon should
be sustained. The claim is thereforo rejocted.
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(No., §32—Claimant awarded $2.796.00.)

CLagry HasSsON, ADMINISTRATRIN OF THE ESTATE oF ALBERT HassoN,
Deceased, Claimant, s, STATE oF lLLixois, Respondent.

Opinion flicd Septembor 14, 15126,

RESPONDEAT SUPERIOR—wchen State not Hiable. The Btate I1s not liable for

injuries sustained by its employees while in the performance of their duty.
SOCIAL JUSTICE AND EQUITY—dward may be mude. Although no legal la-

bility exists against the State an award may be made to widow of deceased,
who was killed while in the performance of his duty as an employec of the

State, and an award fixed on the basils provided by the Workmen'’s Compen-
satlon act.

MiLes K. Youxa, for claimant.

Oscar I, Canistronm, Attorney General; I'raxk R. Kacre-
ToxN, Assistant Attorney General, for respondent.

Mr, Cuier Justice Cranity delivered the opinion of the
court :

It appenrs that Albert ITasson was employed as patrolman
of the State Highway Police of the Divisions of Highways of
this State at a salary of $150.00 per month, and that while
he was so employed on to-wit, the 7th day of ‘September, 1924,
upon and along the State highway near Lexington, Ullinois,
he was killed. There is no dispute as to the facts that he was
employed by the State at the time of his death. There is
some con{roversy as to the facts of the accident ocenrring out-
side of his {erritory, or whether or not he was sent to the place
by his superiors.

There is no question that as a matter of Iaw, no recovery
could be had upon this claim, and therefore the consideration
of this claim must be directed upon the proposition of equity
and good conscience.

The court is of the opinion from all the evidence offered
that this man was killed in the performance of his duty in
regular employment of the State of Illinois, and as it has been
heretofore announced by this court, in numerous cases, the
employees of the State of 1llinois should, as a matter of good
conscience, have the same protection as employees of corpora-
tions or individuals who, would under similar circumstances
be granted an award under the Workmen’s Clompensation
Act.
Therefore it is considored by the court that an award
should accordingly be made in this case which would go for
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the benefit of the widow of the deceased through due course
of the administration of the estate of the deecedent, there
being no children and that element is considered in filing an

award.
Therefore, an award is hereby made to elaimant in the

sum of $2,796.00.

{No. 1065-—Claim denied.)

MicHaieL Jorpan, Claimant, vs. STATE OF ILLiNois, Respondent.
Opinion filed Beptember 14§, 1928,

STATUTE OF LIMITATIONS—ichen claim barred by. All cla.ms against tho
State not filed within five years from the time of thelr accrual are barred by
the statute of limitations, except as to persons under disabliity. (Par. 10,
Sec. I, Court of Claims Act 10817.)

Scorr, Baxcrorr, MantINn, for claimant,

Oscan E. CanustroM, Attorney General; Fraxk R. EagLe-
ToN, Assistant Attorney Goneral for wbpondent :

Mr. Cuier Justice Cranity delivered the opinion of the

court:

The claimant was a practicing’attorney.in the city of Bos-
ton, Massachusetts, on or about the thirtieth day of Septem-
ber, 1915, and it is alleged by claimant that Hon. Patrick J.
Lucey, then Attorney Gcneruf of the State of Illinois, entored
- into an nrmngement with the claimant to perform certain
legal services in connection with a certain suit by the People
of the State of Illinois against one Samuel B. Raymond for-
merly county treasurer of Cook county, Illinois, for recovery
of inheritance taxes collected by him as such treasnre:;, that
claimant received a payment of $500.00 as retainer and that
the sum of money involved was a considerable amount. -

There is no controversy at this time on the question of the
amount of services or value of such servxces The only ques-
tion before the .court for conalderation, is raised by the de-
fendant, the State of Illmoxs, in its plea of the Statute of
Limitations; . 1 =1 ...

After consideration of tlne pleas and exhtbxts ﬁled and
argument of counsel, it appears to the court that more than
five vears had olapsed before the filing of the claim in this
court and that there appears to be no new promise or any
other element that would take the matter out: of the Statute

»
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of Limitations and also in view of Paragraph 10 of Section 1
of the Court of Claims Aet, which reads as follows: *¢livery
claim against the State, cognizable by the Court of Claims,
shall be forever barred unless the claim is filed with the Sec-
retary of the court within five years after the claim first ac-
crues, saving fo infants, idiots, lunatics, insane persons and
persons under disability at the time the elaim accrued, 1wo
vears from the time the disabilily is removed,’’ it is consid-
ered by the court that said action cannot be maintained in
this court.

It is therefore considered by the court that the plea of the
Statute of Limitations be sustained and for that reason the

case is dismissed.

—

(No. 747T—Claim denied.)

-

ALrFrep W. Mavrierp, Claimant, vs. StaTE oF ILLINOIS, Respondent.
Opinton fllcd Bcptember 1.4, 10206,
Rehearing denied November 9, 1926,

QUARANTINE—right of State to.dcstroy animala infected with contagious
discasc. The State has the right and power to order the destruction of ani-
Lnala infected with contagious disehse, if publle interest s best served there.

V.

SAME~when Stale not llable. Where animals are quarantined or killed
for the purpose of eradicating a dangerous or Infectious disease, the State
is not liable to compensate the owner for the losa suffered thereby, in the
absence of a statute providing therefor. (Durand v, Dyson, 271 11l. 382.)

SamMe—construction of Secc. G, of Act of Gen. Assembly 1010, page 211.
Tuberculosis among domestic animals. By Bection 6, of the Act of 1919, page
211, it was intended by the Leglislature that compensation should only be paid
.for cattle destroyed by the joint action of the Federal and State departments,
and only then when claimant complies with all the provisions of the quaran-
tine regulations,

BaMp—State not liable for loss in salc of discased animals. ‘The Act of
1919, makes no provision for the payment of losses incurred in the sale of
diseased animals.

JEsSSE PEEBLES & W. Epaar Sampson, for claimant.

Oscar E., CarLstroM, Attorney General; Fraxk R. IlaoLe-
ToN, Assistant Attorney Genecral for reSpondcnt

Mr. JUSTICE Tuom.\s delwered the opinion of the court.

ThlS case is brought to recover the loss claimant sustained
on the sale of 27 head of tubercular cattle. Claimant’s state-

-
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ment was filed November 16, 1923, and alleges in substance:
that in the year 1922 he had a herd of 27 head of milk cattle;
that it was brought to the attention of the Board of Live Stock
Commissioners these cattle were the victims of a communi-
cable disease and aftor an investigation of the cattle claim-
ant's farm was strictly quarantined as provided by statute;
that after said quarantine he was given permission, on March
30, 1922, by F. A. Laird, chief veterinarian of the State, to
ship the cattle and sell them, and pursuant to such permis-
sion, on or about April 22, 1922, he shipped them to the Pro-
ducers Live Stock Commission Association at the National
Stock Yards; that the cattle were sold and the net proceeds
of the sale, amounting to only $253.49, were remitted to him
and represent all he received from the sale of the cattle; that
before shipping the cattle for sale he cauged the value of them
to be appraised by competent and disinterested persons who
valued 18 head of milk cows at £124.00 each and 9 head of
heifers at $80 each; that the difference between the appraised
value of the cattle and the price received from the sale of
them is the basis of his claim; that because of such quaran-
tine and direction by the State veterinarian he sold said 27
head of cattle; and ‘that the -value of the same over the sum
of $2563.49 was wholly lost to him. - The Attorney General has

filed a general demurror to claimant’s statement. .
BEvidence was taken on behalf of claimant and tha State.

It shows that a number of the farmers around Carliville in
the summer of 1921.decided to have their dairy herds tested
for tuberculosis, and on September: 8d claimant signed an
agreomont to hdave a test of his herd made. A test was made
by Dr. Decker and 16 of his animals were found to be tubércu-
lar. On September 9th, these 16 cattle were quarantined and
notice of quarantine. dehvered to claimant. The notice of
quarantine contained the following provisions: ¢‘It shall be
your duty to kaop the quarantined animals confined in such
manner that other cattle utilized for dairy or breeding pur-
poses cannot come in contact with the same; at the time of
disposing of said quarantined animals, notice of .shipment or
sale.must be forwdrded té the chiof veterinarian ‘on the day
of shipment or sale. Blank form of ‘said notice-is hereto at-
tached, and must be- subsombed and sworn to before a notary
pubhc.”

The agr eement signed by-clmmant to have his herd tested
contained the following olause:., *‘I will allow no cattle to be
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associated with my herd which have not passed a tuberculin
test approved by the Bureau of State officinls. 1 will keep all
new cattle separated from my herd pending the application of
a tubereulin test by an inspector of the said Bureau or State.
I will notify the proper officials immediately, giving details
of the identification, characteristies, and records of tuberculin
tests of any cattle which may be added to my herd.”’

The test of claimant’s herd was made and his cattle
quarantined under the provisions of the act entitled ** An act
to revise the law in relation to the suppression and prevention
of the spread of contagions and infeetious diseases among
domestie animals,’’ approved June 14, 1909. Section 2 of
this nct makes it the duty of the Board of Live Stock (‘om-
missioners, the State Veterinarian, or any assistant State
Veterinarian, to cause any animals infected with a danger-
ously contagious or infectious malady to be strictly quaran-
tined.

It is now generally recognized that tuberculosis is a dan-
gerous and contagious malady, and that human beings may
contract it by the use of milk from tubercular cows, and under
the provisions of the act of 1909 it was the duty of the State
officinls to quarantine claimant’s herd. Cattle infeeted with
such a disease become a public nuisanee and the State has
power to quarantine them and, if deemed necessary for the
public good, to order their destruction. (Durand v. Dyson,
271 111, 382; Thompson v. State, 4 C. C. 26.) Some {ime after
these cattle were quarantined complaint was made to Dr.
Laird, Chief Veterinarian of the State, in regard to the man-
ner in which claimant was earing for his herd, and Dr. Jack-
son R. Brown, an Assistant State Veterinarian, was sent to
investigate. Dr. Brown made his investigation on December
22, 1921. Claimant had not kept his infected cattle separate
from those not infeeted as the provisions of the quarantine
required he should do, but allowed them to mingle together
in his barn lot. Dr. Brown informed him this was a violation
of the conditions of the quarantine and instructed claimant
that he should keep the infected eattle isolated from the
healthy ones. Claimant said he was unable to handle them
any differently, and continued to allow them fo mingle in his
lot until the infected ones were disposed of. After this in-
vestigation was made by Dr. Brown, Dr. J. J. Littoner, In-
spector in charge of tuberculosis eradication work in the
State of 1llinois, notified claimant that as he had violated the
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provisions of hix cooperative agreement cooperation had been
withdrawn by the State and Federal departments and they
ne longer assumed responsibility for tuberculosis eradication
in connection with his hord. After this claimant decided he
wanted to get rid of his diseased cattle in order to clean up
his herd and on March 28, 1922, wrote to Dr. Laird reolative
to shipping the infected cattle to market. On March 30th,
Dr. Laird replied, enclosing a permit to ship the ecattle, and
in his reply told claimant he had lost his indemnity on the
animals. On April 13, 1922, the day before the shipment was
made, claimant had his entire herd tested. This test was
made by Dr. Hammond and showed 27 cows and heifers in-
fected with tuberculosis. On the advice of Mr. Rusk, the
Farm Advisor of Macoupin County, these infected cattle were
shipped by claimant to the Progducers Live Stock Commis-
sion Association for sale on April 14, 1922, and were sold by
them for the account of claimant for the net sum of $253.49.
Tho day before the cattle were shipped claimant states he had
them appraised by John Campbell, Charley Moore, B. F.
Burke and Harry O. Foltz. Thisa appraisement was not' made
at the request noriunder the direction of either the:State or
Federal Dopartmeﬁts of Agricalture. It has not been: intro-
duced in evidence aind:the record does not disclose how it was
made. Mr. Burkd and Mr. Foltz wete called as 'witnesses by
claimant -and ‘tostified : the: 18 cows wore worth $125.00 per
head and-the heffers $50.00 ‘per head. Claimant also called
F. D. Gore to prové thée value of the cattle and ho testified
the cows were worth $126.00 per head and the heifers $50.00
to $60.00 per head. Olaimant asks to be awarded the differ-
ence hetween these proven values of the cattle and the net
sum received by him from their sale.

Under its police powers the State has the rnght to place
cattle infected with tuberculosis under quarantine, and to de-
stroy them if deemed necensiry to the public welfare, without
compcnsatlon to the owner. Durand v. Dyson, supra. Where
animals are quarantined or.killed for the purpose of. erad-
icating a dangerous and infectious disease.the State is not
lianble to compensate tho owner for the loss suffered thoreby
unless the statute provides for the payment of such:16ss by
the State. And if the statute provides for payment uf com-
pensation to the owner; in order to recover it the owior must
comply with tlle provislons of the statute relatmg thbroto
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It is the contention of claimant that he is entitled to com-
pensation under the provisions of the act entitled **An act in
relation to the suppression, eradieation and control of tuber-
culosis among domestic cattle and 1o provide an appropria-
tion theretor’’, approved June 28, 1919. Laws of 1919, p.
211, Secction 4 of this aet provides that the Department of
Agriculture, with the consent of the owner, may destroy eattle
affected with tuberculosis if the publie interests would best
be served by their destruection. Section 5 of the act pro-
vides that ‘‘subject to the provisions hercinafter set forth,
the owner of any cattle destroyved undor the provisions of this
act shall be reimbursed for the loss thus sustained.’”’ Sec-
tion G is as follows: *‘If any cattle tested for tuberculosis
under the provisions of this act shall react to the test, and
the owner shall consent to the destiruction thereof, such eaftle
shall be appraised by a board of appraiscrs, consisting of a
representative of the United States Department of Agricul-
ture and a representative of the Department of Agrienlture
of the State of Illinois. In case of a failure to agree on the
valuation, or if the owner refuses to accept the appraised
value, the two appraisers, together with the owner, shall se-
lect a third appraiser agreeable to all. The owner shall be
bound by the appraisal. The State of Illinois shall pay to
the owner of cattle destroyed under the provisions of this
act one-third of the difference between the appraised value
of such cattle and the proceeds from the sale of the salvage,
which the owner shall receive, provided that in no case shall
any payment hereunder exceed $25.00 for any grade animal
or $50.00 for any pure-bred animal, and no payment shall he
made unless the owner has complied with all lawful quaran-
tine regulations.’’ 1t is clear from the provisions of this sce-
tion that the Legislature intended that compensation should
be paid only for cattle destroyed by the joint action of offi-
cinls of the Federal and State Departments of Agriculture,
and that the amount of such compensation should be fixed
by representatives of these two departmenis if they could
agree with the owner, and it thoy could not so agree, by such
representatives and a third person agreeable to them and the
owner, and that in no event should compensation he paid to
any owner who had not complied with all lawful quarantine
regulations. Claimant did not comply with the quarantine
regulations. These regulations required him ‘‘to keep the
guarantined animals confined in such manner that other cattle
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used for dairy or breeding purposes cannot come in contact
with the same.’”’ This requirement was plainly stated in the
notice of quarantine sent by the chief veterinarian to claim-
ant. It was a reasonable and lawful regulation and one
with which claimant should have complied. He did not do
so and his explanation for not doing it is that he ecould not
handle his cattle differently. Inconvenience is no exeuse for
his not complying with the quarantine regulations.

This statute expressly provides that ‘‘no payment shall
be made unless the owner has complled with all lawful.quar-
antine regulatlons * This provision makes compliance with
the quarantine regulations a condition precedent to the right
of an owner to receive compensation. Claimant is charged
with knowledge of the law.. But aside from that he was noti-
fied by both the Federal and State officials that his failure
to comply with the quarantine regulations. would lose him
any right to compensation. In. December, 1921, Dr. Brown
first called his attention to the regulations when he discavered
the infected and healthy cattle were not being kept:separate,
and told him his failure to comply with them: would-lose him
his right to indemnity. Claimant did not thein isolate the in.
fected cattle but continued to turn the infected: and healthy
animals out together in the barn lot until the infected ones
were disposed of.

The Department of Agriculture did not order these cattle
destroyed. It only placed them under quarantine and, at the
request of claimant, permitted them to be shipped ‘out for
sale. It appears from all the provisions of this act that the
Legislature intended to compensate owners only for cattle de-
stroyed by order of the department. The act ‘makes no pro-
vision for the payment of losses on the sale of diseased cattle.
But even if the act counld be construed to include such losses,
~claimant is barred from recovery by his failure and refuaal

to comply with the quarantine regulations.
The demurrer is sustained the claim disallowed and cause

dismissed.
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{No. S05—-Clalmant awarded $477.47.)

PeEErLESS CoaL CoMmMpraxy, Claimant, 5. STATE oF lLLiNos,
Respondent.

Opinion filcd November 0, 1926.

WAR TAX—refund may be made. This case {8 controlled by the deciston
of the court in Clark Coal « Cokc Co, v. State, supra. _

Granam & Grauay, for elaimant,

Oscar K. Canrustroym, Attorney General; I'raxk R, laGLEe-
TON, Assistant Attorney General, for respondent.

Mr. Cuier Justice Cuarity delivered the opinion of the
court: )

The facts disclosed in this elaim are similar to the case of
Clark, Coal and Coke Company, No. 821, in whicl it appeared
that no claim was made for war tax on shipments of coal to
Institutions under the control of defendants. Representatives
of defendant were advised that no war tax would be reqguired
on freight charges on the shipments of coal made to State In-
stitutions, lHowever after the transaction was closed, the
federal authorities collected this tax from claimant and for
reasons set forth in the Clark case it is the opinion of this
court that claimant is entitled to recover the amount of the
tax.

“Therefore it is ordered by the court that claimant be al-
lowed the sum of $477.47.

{No. 806—Claim denfed.)

M. A, DuxxNing, Claimant, vs. STATE oF ILLiNois, Kespondent.
Opinton filed November 0, 120,

RESPONDEAT SUPERIOR—S&late not liable. The State is not liable for the
negligence of its employees,

IxperENDENT CcONTRACTON—Slale not Hable for acts of. The Btate Is not
liable for the torts or negligence of an independent contractor engaged in
the construction of a part of its hard road system.

Suaw & Hurrmax, for elaimant.

Oscar E. CarustroM, Attorney General; Fraxg R, Facre-
ToN, Assistant Attorney General, for respondent.

Mr. Jusrice Tnomas delivered the opinion of the court :

This claim is for injuries received by claimant in an auto-
mobile accident on Section 14 of State Highway Numnbher 1 in
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Lawrence county. The accident oecurred Decomber 3, 1923.
The section of the highway where it occurred was then under
construction but the pavement had not yet been put down and
the road had not been accepted and taken over by the State
for maintenance.

Claimant is an oil driller and had been working at a well
about five miles south of Lawrenceville on the day of the
accident., Between five and six o’clock in the ovening he
started to Lawrenceville in his car. It was raining and dark,
and water was over the road. There was a hole, or -small
washed out placo, in the road-bed near a concrete culvert over
which claimant had to pass and the wheels of his car dropped
into this hole and the car was overturned into a pool of water
by the roadside. Claimant was eaught under the steering
wheel and held there under the water until he was rescued by
some partics who happened to be near. When taken out of the
water claimant was unconscious, and but for timely assistance
would have drowned.

As a result of his exposure elaimant alleges he contracted
bronchitis and was unable to work for twenty-eight weeks;
that his wages were 39 per day and that he should be. paid at
that rate for the time he lost from work, amounting to
$1,512.00. He also allegos it cost him $75 to have his car res
paired and that he paid his physicians $21, for w]nch amounts
he also asks to be reimbursed.

Section 12 of the Bond Ipsue act provides.that the publie
highways upon which such roads are being constrycted shall,
during the construétion period:and continuously thereafter,
be undor the jurisdiction .and control of the Departmént of
Public Works and Bmldmgs, but the duty of maintaining such
highways ‘shall rest’ on 'the local: authorities until such .con-
struction work has been completed, Section 14 of State High~
way Number: 1 svaa under.-cohstruction .at the 'time these in-
juries were received .and-had not been accepted: by the De-
partment of Public ‘Works and-Buildings but wds: still under
the Jurnsdiotion of the local road authorities, - 7.

The faects in this case are not: disputed, but the Attorney
General has filed a demurrer to the declaration and contends
the State is not liable for the injuries received. :

The road in question was not being constructed by the
agents of the State but by an independent contractor. But

even if the contractor could ‘be held to be an agent of the
State, that would not make the State liable, for it is well set-
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tled that the prineciple of respondeat superior does not apply
to the State.

The Supreme Court of this State has held in a long line
of decisions that towns and counties are not liable for dam-
ages caused by the negligence of the agents and ofticials of
such municipalities in construecting and maintaining roads.
The reason is that such municipalities are sub-divisions of
the State for governmental purposes. Upon the same prin-
ciple the State, being the whole body of people organized for
governmental purposes, is not liable for such damages.

We are, therefore, of the opinion that the State is not liable
in this case, and the demurrer will be sustained, the claim dis-
allowed and the case dismissed.

(No. 821—Claimant awarded $318.56.)

CLARK CoaL & Coke Co., Claimant, vs. STATE oF ILriNois,
Respondent,

Opinion fAiled November 9, 1028,

WAR TAX—tohen State liable to refund. Where coal is furnished, to a
Department of the State, under a contract and the bid accepted did not in-
.clude the Federal War Tax, and it was represented by the proper State au.
thorities at the time the bid was accepted that there would he no war tax,
and afterwards clalmant was required by the Federal authorities to pay the
tax: Hceild, The State is liable to reimburse claimant for the tax paid.

STEvENS & Herxpox, for claimant.

Oscan E. Carusrroy, Attorney Generdl; Franx R. Kaane-
ToN, Assistant Attorney General, for respondent.

Mr. Cuigr JusticE CrLarity delivered the opinion of the
court:

The facts disclosed in this claim and by the testimony of-
fered, are, that the Stato of Illinois purchased coal from claim-
ant for certain of the State Institutions; that the bids for said
conl were made at a lump sum price consisting of two amounts,
one the purchase price of the conl, and the other the freight
rate from the mine from which the coal was to be furnished
to the institution to which it was shipped. The freight rate
set out in said bids and order did not include a war tax. [t
appeared that the defendant from the loeal Federal Internal
Revenue office received advice that war tax was not due the
Federal Government on shipments of coal purchased by the
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State and the Federal Government afterwards insisted on the
payvment of such tax which amounted to $318.56, which amount
was paid by the claimant. It further appears from the evi-
dence and statements that the defendant through its Division
of I’urchases and Snpplies represented that there would be
suffering in State institutions unless they were furnished coal
at that time, and it further appears from the evidence that
the coal supply of claimant was contracted for through other
channels. However it appears from the evidence that claim-
ant not withstanding the demands from other sources fur-
nished the coal for our State Institutions at a price below
the market price. In fact it appears that the freight was ad-
vanced by claimant in good faith and it was understood by
defendant in like manner that there would be no war tax.
Therefore, it would appear to this court that in face of the

facts disclosed that as a matter of equity and good conscience,
if not as a matter of law, that the State should reimburse

the defendant, for the amount of this tax. If it were known

at the time of ‘the transaction, the tax would have been added

and paid by the defendant as a matter of course. :
Therefore, it is ordered by the Court that the claimant be

allowed the sum of $318.66.

(No, su—-cmman; awarded $169.27.)

CIIICAGO-SPRINGFIBLD Com. Co., i Claimant, vs. S-r.\-rs ot It.:.mo:s,
Respondeht b

Qpiﬂm ﬂ,cd Nmber 9 1026 J..;‘\..f:.j .:\:

Waz ux--whct; rofuhtl Wy . de Wtade. This case is: controlled by 'the
decision of the. coyrs in Phark. (mwd ,QOﬁc ﬂm Y. Q(cue. agpra..; '

’ " -
. i I
1 "J'-‘; 4

%svnxs&ﬂnprpbﬁ éld}mﬁht AT

Osoar E, CaprarnoM, Attomoy Goneral me R me- .
ToN, Assistant Attorney Genoral,t for respondont. . -

Mr. Cmiﬁ-‘ .Tus'rron OPAnrn’ athered the opiriion of the
court: .
"..3" o if FYARTY IR "!

The facts d:sclosed in this claim are aumlar to the case of
Clark, Coal and Coke Company, No. 821-41, in which. it ap-
pearod that no claim was made for war tax on shipments of
coal to institutions under the control of defendants. - Repre-
sentatives of defendant were advised that no war tax: would
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be required on freight charges on the shipments of coal made
to State institutions, However after the transaction was
closed, the federal authorities collected this tax from claim-
ant and for reasons set forth in the Clark case it is the opin-
ion of this court that claimant is entitled to recover the
amount of the tax.

Therefore it is ordered by the court that claimant be al-
lowed the sum of $159.27.

(No. 703—Claim denied.)
Louis W. FeiL, Claimant, os, STATE OoF lLLiNois, Respondent.
Gpinion filed April 16, 1923,
Rehearing denied January 18, 19327,

RESPONDEAT BUTERIOR—State notl lHable for negligence of ite employces.
The State is not liable for tho negligence or torts of its employees.

Jorrn C. CagrLsox, for claimant.

Oscar i, CarnsTroM, Attorney General; Georce C. Dixox,
Assistant Attorney General, for respondent.

Mr. Justice Leecn delivered the opinion of the court:

This is a case for the recovery of injuries sustained by
claimant, who sets forth in his declaration that on to-wit: Jan-
uary 23, 1923, he was driving his Oldsmobile .touring car on
the Lincoln Highway, a state road, his destination bheing
Frankfort, Illinois, and when about eight miles west of Chi-
cago Heights, Illinois, on said Lincoln ITighway, the claimant
collided with a truck belonging to the State of Illinois used
by and under the control of, the Division of Highways of the
Department of Public Works and Buildings; that said truck
was standing on the right hand side of said Lincoln lHighway,
" but in the roadway; that the person in charge of said truck
was in the act of burning some refuse by the side of the high-
way; that the smoke from said fire obscured from the view of
the claimant the said truck and that by reason of said negli-
genee of the operator of said truck in leaving said truck on
the highway and also by reason of the negligence of said oper-
ator of said truck in making said fire and causing said smoke
to obscure the truck from view of the claimant, the elnimant
collided with the truek and almost entirely demolished his
Oldsmobile, and: injured claimant.
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The Atftorney General, on behalf of the State of Illinois,
has filed a demurrer, which demurrer, as a matter of law, is

sustained.
The court has carefully reviewed all the evidence presented

in this case, and we find that there is no liability on the part
of the State of Illinois; that claimant is guilty of contributory
negligence, and that his contributory negligence, in driving
through the smoke, at the rate of seventeen or eighteen miles
an hour, and keeping on for about 140 or 150 feet through said
smoke until he collided with the truck, was the cause of the
accident. 'There is a confliot in the testlmony relative to facts
cxisting at the point of the accident, claimant stating that his
view was totally obscured.by the smoke, while Rughing testi-
fied that he could clearly see the truck twenty or thirty feet
away, Rushing being the maintenance foreman and patrolman,
employed by the State Division of Highways, and 'in charge
of the Scction of the road where the accident ocourred.
For the reasons set forth, the demurrer is sustained, and

the case dismissed.

Opinion on Rehearing pAled January 18, 1027,

The claimant in the above’ entltled cause has asked for a
rchearing of his case. While we haye a deep sympathy for
this elderly gentleman who waa injiired while drivm .on . the
State highway, we must be | ided by the law, and, tFe facts,
ns we see them. A8 héretdFore stated we believ hat . tlns

claimant was gullty of contri utory negligence, 1q rivm
car through a dense s oke nt-the' rate of 17 or iB_Imiles an
hour, and kéep‘iq’g ‘on'’ or a oul’140'to 50 feot ‘through said
smoke until he'¢61lidsd with'x_thuek, vinder'the contr'sl of the
Division of Highway¥ df the Dé hi'tmoht of Puplic Worke and
Buildings. ° The“testimmy %‘5' that the 0 m‘ﬁtor of tho
. truck saw claimii t ‘fxltho h ¢.Was 20 or' 30 feot aivay from
him, immediatély ‘pori *thi ihg of thé'a laent, that
anothér car h\dﬂ ﬁﬁd’t J F‘ '6i‘ﬂy before q aécldént
otentted, Wwithou E;\j 'Hiif Bt TR
Tho deoision i: tof mf&ir en&bi'éd iy nmrmed e
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(No. 724—Claim denied.)

J. S. NEIGHBORS, ADMINISTRATOR OF THE IESTATE OF LLSIE Marie
Neicupors, Deceased, Claimmant, ¢'s. STATE or ILLiNois, Re-

spondent.
Opinion filed November 8, 1024,

Rchearing denied January 19, 1027.

GUVERNMENTAL FUNCTION—ichen Klale not liable. The State in conduct-
ing its State Hosplital at Peorin, exercises a governmental function, and is
not liable for injurles sustained by its employees therein. (ZXagrilley v. State,
supra, 4-C. C. Rep. 268, followed.)

K. C. RoxaLps, for claimant.

Oscar E. CarLsTROM, Attorney General; Roy D. Joyxsox,
Assistant Attorney General, for respondent,

Mr. Crier Justice Crarity delivered the opinion of the
court:

This is a claim brought by the administrator of the estate
of Elsie Marie Neighbors, decensed, to recover the sum of
$10,000.00, It appears from stipulation and other allegations
in the case that Elsie Marie Neighhors beeame an employe of
the State of Illinois as an attendant at the Peoria State Hos-
pital in 1917 and afterwards as a nurse; that she became ill
in March, 1921 that in August of the same year she was taken
to Colorado and that she returned to her home in Qalatia,
Illinois on April §, 1922 and that she departed this life on
Sept. 9, 1922,

It is contended by claimant that at the time the said Elsie
Neighbors entered such employment she was in good health;
that at the time she became ill in 1921, she was working in a
tubereunlar ward and had been for several weeks prior thereto.
It is contended by the defendant and supported by testimony
of several witnesses who were nurses at said hospital, and
were acquainted with Miss Neighbors, that she was a frail
girl; that these nurses did praetically the same kind of work
and were on duty in aective tubercular work. It is also con-
tended by the defendant that Miss Neighbors was the type
of person physically who would be liable to contract this dis-
easa,

This court is impressed with the strong argument made by
counsel for claimant in that this case is one that should ap-
peal to the sympathy of all persons, and it is a ecase that
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warrants the most carnest consideration. We realize the sor-
row and heartache of the parents and friends of this girl,
but it is the duty of this court to keep within bounds the
liability of the State of Illinois as was contemplated by the
Legislature in passing the Court of Claims act.

It is conceded that there is8 no legal liability, and this case
cannot be considered as viewed by .this court under the rules
prescribed in the act commonly called *‘ The Workman’s Com-
pensntwn Aect.”” Therefore the only question left to consider
is w hether or not this is an obligation that the State should
in equity and good conscience pay. It is the opinion of. this
court that from all the evidence in this case there is a _doubt
as to whether or not this gmrl would not have oontracted ‘this
disease sooner or later in other employment. 1t appears ‘from
the evidence that many other ttendants and nurs¢s porformed
the same duties and were’ eprned to the same dqngers of this
disease as Miss Neighbors and thgre is nothing in the evidence
to indicate’ neg]igence on’ the part of, the management of this
hospital in so far as safe, gﬂéi the nurses, atténdants, and
patients in 86 faf As’ r ot ainst disease. t must be
conceded aldo that thi tr alnig et;easgry for Misa Neighbors
to prepare for Wéﬂi ‘dh a° ﬂis would give' 'her su%ment
knowledge 'to’ ulidérsiaid’ &e hazards and dangers of, this
occupation and the let ‘to protect Lierself in'go far as, ?os-
sible, and it woili ’s’eem thh shén shie entered 'this employ-
ment she well knew the health dangers and hazards of this
oceupatmn and eonsequently assumed the risk, if there was
risk in that occupation of such a nature as to hazard the health
of persons who wetre not disposed to contract tuberoulosis.

The claimant cites the case of Hartley v. State of Illinois,
Vol. 4, page 268, Court of Claims reports, in which case the
claimant was employed and at work in a place that was es-
pecially attractive to lightning by reason of the existence of
a high tension electric transmiasion wire, and the buildings
adjacent thereto or the wall:of the penitentiary was. re-in-
forced with steel and iron, eté. It : appears to this court now
as it dic! on passing on the Hartloy case that the claimant was
exposed to special-hagards .in- doingthe partioular work he
was employed in at the time of his injury; that .the, case
cited by the claithant, Turner v. l;‘he State of Tilinois, '"Vol.
4, page 275 of the Court of Claims reports, the claimant was
ordered to take care of the patient who was violent and suf-
fering with smallpox; that claimant was obliged.to come in
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close contact, placing his arms around the patient’s shoulders
and neck, holding him upright while he was taking the pa-
tient’s temperature; that the attending physician told claim-
ant that there was no danger in his doing so, that claimant
was abhout seven and a half hours in constant attendance up-
on said patient,

It does not appear to the court that cither of these cases
could be urged as a precedent to the one now considered by the
court. In both eases cited, extra and unusual hazards were
manifest, and there could be no reasonable controversy as to
the cause of the injuries complained of.

Therefore it is the opinion of this court that to make an
allowance in this line of cases would mean an obligation upon
the State equal to that of health insurance and we do not
consider that the Legislature intended that this court would
extend the obligation of the People of the State of Illinois
to that limit. It is true that as a matter of equity and good
conscience this court takes jurisdiction on cases of unusual
hazards and dangers where no doubt could be raised as to
the hazards or the causes and where injuries were sustained
in course of employment. We are of the opinion however that
this claim cannot be allowed by reason of precedent in this
court or through the intention of the Legislature when this
court was established, and therefore this claim is disallowed.

{Na. 761—Claim denied.)

Isaner WiLLiams, Claimant, vs, STATE oF ILuiNois, Respondent.
Opinion filed January 19, 1‘927.

CGOVERNMENTAL 'UNCTION—§8{ale not liable. 'The State In constructing its
sys'em of hard roads cxerclses a governmental function and is not liable
for Injurics or losses caused by the negligence of Its employees or agents
engaged in its construction,

J. C., Bow»yax axn B. J, O’Nri, for claimant.

Oscar 19, Carustrom, Attorney General; S. S, Duellaser,
Assistant Atlorney General, for respondent.

My, Justice Liecu delivered the opinion of the court:

This is a elaim made by Isabel Williams (now Isabel Wil-
linms Russell) for damages sustained to her wardrobe, five
suit cases, and damages to her car, in an accident which oc-
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curred on July 28, 1923, when she was driving a Star touring
car, on the State Highway four miles south of Carrollton,
Ilinois, when hier ear in some manner went down an embank-
ment into a ‘‘borrow pit’’, as it is termed in the diagram
submitted by Q. K. Corr, and being one of defendant’s ex-
hibits. Claimant alleges that said road at that time was be-
ing constructed by the State Highway Commission of Illi-
nms, that there were no barriers placed thereon, nor any
signs indicating that the roadway or any fills adjacent there-
to were dangerous; that while driving on said road with due
regard for her own safety, embankment gave way, hurling
her with her automobile and personal cffects a distance of
thirty-five feet into a ravine filled with water to:a depth of
ten to twelve feet; that loss to her car is $300.00; that her
five suit cases ﬁlled with clothes sustained a loss. amountmg
to $3,664.75.

From the evidence we find that all the -customary 'and
proper signs were placed along the highway so. as to_inform
claimant of tho character of the road over which .she was
traveling; that the road was 16 feet in width at the .point
where the acoident geceurred; that she was not pagsing. any
car at the time her car left tb road and she- wentvdown the
embankment, We. do not behqve.that }lns claim js fqunded on
equity and good conscience . for rther repson’ tlml: the
claims madc in_her bill 'of partlcnlars or wearlng appprel
which had béen - ﬂﬂ(’fd are, xi digulgus. . In her, testimony, :she
admits that she had worn the hosiery, hats, blouses, pa f:mas,
and other articles of wearmg, apparel montmned, .and; she
places values such as .00 Por last season’s hats, $70. 00 for
hosiery, waist $45.00, gloves $50.00, all of which .we. believe
are unreasonable and exaggerated. The claimant herself is
the only witness prodiiced who testified that the grade. gave
way, and her testimony is rebutted not only by the State 8

Wntnesses, but her own witneascs.
For the reasons above set forth, the demurrer filed by the

Attorney Goneral is snstained, and ‘the case is dxstmssed

J
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{No, §03—Claimant awarded $1,200.00.)

Pavra ExcLEMan, Clatimant, 7s. STATE oF LLINGIS,
Respondent.

Opinion jfiled January 19, 1927,

NONLIADILITY OF STATE—S8!ate not liable for injurics sustained by attend-
ant at football game at Statc University. The State is not liable for injuries
sustained by an attendant at a foothaill game at its Btate Unjversity. which
injury was caused by the collapse of a defectively constructed bleacher.

EQUITY AND GOOD CONBCIENCE—aicard may be made, While there may be
no liability against the State, yet compensation may be awarded as a matter
of good conscience.

Fraxk F, Trobavan, for claimant.

Oscar E. CarrLstroM, Attorney General; S. S. Dullaysi,
Assistant Attorney General, for respondent.

AMr. Justice Lercu delivered the opinion of the court:

This claim was filed by Mrs. Paula B. Engleman, for dam-
ages sustained by her, through a fall when the bleacher upon
which she was sitting collapsed and she was thrown to the
ground, while she was in attendance at a football game, on No-
vember 28, 1923, at the Southern Illinois State Normal Uni-
versity, she having paid admission to the game which was
staged at said University athletic grounds.

To the declaration filed by the claimant, the Attorney Gen-
;n'al has filed a demurrer which is sustained as a matter of

aw,

There is evidence of negligence in the construetion of these
bleacliers, and that quite a severe injury resulted to the claim-
ant as a result of her fall.

The claimant offered testimony showing expenses neces-
sarily incurred by her as result of said injuries, amounting
to approximately $1,200.00,

While there is no legal liability on the part of the State
to make any compensation on account of any injuries reecived,
as a matter of good conscience, we award 1o claimant Paula
B. Engleman, the sum of $1,200.00.
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(No. 831—Clatmant awarded $379.00.)

Proria & FPeExkin Uxiton Ramnway Coumpaxy, Claimant, vs. STATE OF

ILriNors, Respondent.
Opinton Med January 19, 1927.
DEMURRAGE—when State liable. Where the State through its authorized

azent had notice of the delivery of cars of coal shipped to the State's insti.
tutlon, it {s liable for demurrage charges for fallure to unlcad the cars.

Barxes, Macoox & Hortox, for claimant.

Oscar E, CarustrOM, Attorney General; Roy D. Jorunsox,
Assistant Attorney General, for respondent.

Myr. Jusrice Leretr delivered the opinion of the court:

The claimant, the Peoria and Pekin Union Railway Com-
pany, have filed a claim in the'sum of $379.00 on accoiint of
demurrage on cars of coal shipped to the State Hosy, ital at -
Bartonville, Illinpis. ~The ‘case hinges on' the faet ‘s to
whether or not defendant had received notice ag to the’ coh-
structive placement of thesé ‘ears, ‘under the i‘ollowigg pro-

vision:

! “When delmwy of & ‘cay: eonhlgned ‘or orderéd to an’ industrial inter
change track, or:to Other than.s, puhlle delivery. track onnnot b9 made on
account of the {nabilily.of the consigpee receiving it or bega! ¥ othor
condition uttrlbnwplo, he eonp \ee, such car will be held aq d jnation
or, if it cannot muo ated there, at ibe nea¥est a&aname

m nou tnht lie car is held ahd thal®this' riilroan

holding point, ahd w
fs unable to deliver, will be sent or given to the consignoe. This Will be

considered coustructive placement.” (Item No. 7, Rule §, 8ac. A. 0t Rules

and Regulatlons contained in. Freight Tariff No. 4D.)
There is a direct conflict in the testimony of J. R. Conway,

an employee at the Peoria State Hospital, and three withesses
introduced by claimant, -We believe that the preponderance
of the evidence proves that notices were given as provided for
under said rules and regulations, above cited, and. that claim-
ant is entitled to be awarded the amount of its olaim, -,
Wae therefore award to.claimant, the Peoria & Pelun Umon

lewny Company, the sum of $879.00.
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(N0, §46—Claim denied.)

Mary E. JaNiczro, ApmiNistraTrix oF THE LEstatk or Micnaen W,
laxtczro, Deceased, Claimant, s, State or lonixoss, Re-
spondent.

Opinion filed January 1, 1027,

ReRPONDEAT SUFERIOR—When State not Tiable. The State Is not Hable for
the negligence of its employeces, agents or officers.

Monrtox J. STevENsoN, for claimant.

Oscan E. CarLsTtro>, Atlorney General; Gronor €. Dixox,
Assistant Attorney General, for respondent.

Mr. CHIEF JUSTICE CLaniTy delivered the opinion of the
court:

This ig a claim brought to recover on account of an acci-
dent occurring to Michael W. Janeezko which ocenrred on
October 14, 1923, and resulted in the death of the said Mich-
ael W. Jancczko, It appears that deceased on said date was
driving along a paved road known as the Higgins road near
Chicago in Cook county, Illinois, and his ear slipped or slid
overturning and crushing to death the deceased.

It appears further by allegations that this particular
stretch- of road over which the aeccident occurred, or the
cement part of it, had been completed and traflfic permitted
to go on it. However the shoulders of the road appeared
not to be finished and at the point where the accident oc-
curred, it is claimed there were ditches. There is some con-
troversy however as to the depth or extent of the ditches.
It appears further that workmen had been drawing dirt
across the cement rondway at this point and had cleaned the
dirt from the cement however as far as the same could he
taken off by the scraper and that there was some of the dirt
remaining on the cement roadway when a rain ocenrred pre-
ceding the accident eausing, it is alleged, a particularly slip-
pery place at the point of the aceident, the completed cement
being cighteen feet wide at the point of accident.

This court considers that it is well settled by the conrts
of this State and it has Dbeen announced repeatedly by this
court ‘“that the doctrine of respondeat superior does not ap-
ply to the State, counties, townships, ete.”’ and that the State
is not liable for the misfeasance, wrongs or negligence of its
officers, agents or servants. Therefore this case cannot be
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considered from the viewpoint of any legal liability on the
part of the State. This rule must control in this case. There-
fore if there should be any question considered here as to an
allowance to the elaimant, it should be considered from the
viewpoint of equity and good conscience.

I'rom all the evidence in this case we find firat, that before
deccased came to the point where the accident occurred ho
was confronted with signs reading ‘‘Danger, Slow, Men
Working’’, and although it was Sunday and there were no
workmen in sight, these signs were sufficient to cause an ordi-
natily prudent person to proceecd very cautiotisly. and it is
further assumed by the conrt that a person driving a car and
exercising the ordinary care and caution for his s %ety, would
observe this particular wet or muddy place on i?\é highway,
and if it appeared to him to be dangerous to pass, ‘taking into
consideration the ditches on the shoulders of the road, he
could stop, turn around or back out. This thought is sug-
gested whether-or not the car was being driven slowly and
carcfully. One of the witnesscs testified that from:the marks
on the pavement after the anccident that the tires had slipped
along the pavement 150 feet or thereabouts before the car
went off the side of the pavement into the ditech. This would
indicate that the car must have been driven at a considerable
rate of speed. It would appear to the court from .the evi-
dence last montioned and from a reasonable dediation of all
the circumstances and reasoning that can be: considered in
this case in addition to the fact of the signs givifig datiger
warning that there is considerable quality of -assumed-risk

mnnifest ill this CA8O, . IETRETE RN ST
It is further considered by the court that from:all the facts

and circumstances that this case cannot be considered. under
the rule of equity and good conmscience. Therefore, it is
recommended by this.oqurt. that this claim be disallowed. "

v

Lo .



2406 CITY OF SPRINGFIELD . STATE OF lLLINOLS

(No. 840—Clanimant awarded $980.66.)

City oF SrrincrieLp, Clamant, 5. State or ILniNors, Respondent.
Opinion fited January 19, 1927,

SPECIAL ASSESSBMENTS—ichen Stale liable. Where n municipal corpor-
ation under a special assessment ordinance makeg an improvement and hy
reason of such local improvement the property of the State is benefited, and
the Leglslature makes an appropriation to pay the principal of the assess-
ment on the property of the State, the State is liable to pay the interest
on the assessment in llke mannor as individuals or other property owners.

Epymuxp Bunrke axp W, Epocan Samrsox, for claimant.

Oscar E. CanrsTronz, Attorney General; Roy D. Jonxsox,
Assistant Attorney General, for raespondent.

Mr. Curer Justice Cranity delivered the opinion of the
court:

This claim was brought to recover interest aceruning
through the paving of Adams and Monroe streets hy the city
of Springficld in the year 1922, Monroe street is immedinte-
ly north of the State Capitol building and fronting thercon
are the Capitol grounds, the Arsenal and the State Kleetric
Light plant. Adams strect is one block north.

Tho cost of each of the improvements was provided for by
special assessment. The ordinance for the improvements
provided also that the assessments might he paid in yearly
installments, the deferred payments to bear interest.

The 53d General Assembly made an appropriation to pay
these assessments and it appeared that this money was of-
fered to claimant on July 5, 1923, but claimant refused to ac-
cept such payments until on or about July 23, 1924, insisting
that interest should be paid also, .

It appears from the evidence in this case that State prop-
erty was benefited by these improvements, the same as indi-
vidual property owners involved in this improvement. The
Legislature made an appropriation for the payment of the
principal of these assessments. Thercefore, it would appear
to the court as a matier of equity and good conscience, the
State should respond in like manner as the law provides in
the case of an individual, citizen and property owner and
consequently should pay interest on these assessments in like
manner. However, it is the opinion of this court that sueh
interest should only be paid up to the time the State offered
to pay the principal which date appears to be July 5, 1023,
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The claimant did not accept the money tor nearly a year
after the State first made the offer of payvment. We are of
the opinion that interest should not be charged after the offer
of payment was made. It appears that the amount of inter-
est due or accruing on these assessments up until Jnly 5,

1923, will amount to $980.66.
lerefore, it is recommendcd by this court that the eclaim-

ant be given an award in the amount of $980.GG.

{No. 924—Cilaimant awarded $416.00.)

InpiANA BrIDGE CoMpPANY, Claimant, ¢¥s. STATE oF ILLINOIS,
Respondent,

Opinion flled January 19, 1927,
CoxTRACT~When Stlate llable. There belng no dispute as to the facts

and the law in this case the court enters an award in favor of ¢claimant for
the amount of his elaim.

Sasmrsox & Girrin, for claimant.

Oscar E. CanisTroai, Attorney General; Fraxk R. Emw-
TON, Assistant Attorney General, for respondent Y

My, JusTice THoatas delivered tho opinion of the-court:

This is a claim for extra labor in changing the doaign and
construction of thoﬁeona glrm,prpr at Peorﬁa, I]linms

On the IOtIi 3 ay, 3, elaimant ontere wr;tton
contract with th ?(fe’%dlant to pjg:vido all ¢ hg mtﬁri‘als -and
perform all the work shown on the drawings and deseribed in
the specifications for slruotu;'a‘l stee]l of tho Armory lguﬂdmg
for :1150 National Guard at Pooria, for an agreed price. of $28,-
230.
On the 27th day of July, 1923, the defendant through the
Department of Public Works and Buildings, entered into a
supplemental contract with claimant whereby claimant
agreed to deliver and erect an additional steel truss for the
building, together with columns, purlins, girts and lintels, for
an additional suh of $6,400.00. This additional work made
it necessary to change the drawings and, by direction of the
suporvising architect of the defendant, the necessary changes

were made.
The Attorney General, on behalf of defendant, has filed a

statement and attached theroto a letter from the supervising
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engineer of the defendant in which he admits that c¢laimant
is entitled to an award for the changes made in the design
and construction of the Armory. The proof of the claim is
in the form of aflidavits and claimant aetually expended
$416.00 in having these changes made. Claimant is therefore
awnrded the sum of %416.00 {o reimburse it for the amount
expended in having the changes made in the drawings,

(No. 929—Claimant awarded $303.13.)

WiLLiam C. Bopsmax, Coxsgrvarok oF THeE state or Lyavax |
Bobasax, Ax Insaxe Person, Claimant, s, STATE or lLLixois,
Respondent.

Opinion filed January 19, 1927,

REMBURSEMENT—award mdy be made, ‘There belng no digpute a3 to the
facts in this case the court enters an award in favor of claimant.

PoMEeroy & ManTtixn, for claimant.

Oscar E. CarusTtrod, Attorney General; Fraxk R. lacLi-
tox, Assistant Attorney General, for respondent.

- Mr, JusTice THOMAS delivered the opinion of the court:

This claim is for $303.43 paid to the Kankakee State Hos-
pital for the support of Lyman L. Bodman while he was an
inmate of said institution,

The Attorney General has filed a statement, to which is
attached a letter from the director of the Department of I’ub-
lic Welfare in which the dircetor admits the claim is just
and recommends that it be allowed, and the Attorney General
consents to an award in favor of claimant for that amount.

Claimant is therefore awarded the sum of $303.43,



COUNTY OF WILL v. STATE oF ILLINOIS. 249

(No. 936—Claimant awarded $351.25.)
Tie County oF WiLt, Claimant, vs. STATE oF ILLINOIS, Respondent.

Opinion fited January 19, 1927.

REIMBURHEMENT—wohen State ladle. The State Is liable to the County of
Wil for costs and expenses incurred in the prosecution of convicts for erime
committed in the State Penitentiary at Joliet. (Sec. 39, Chap. 108, Hurd's

Rev. St. 1917.) |
Hiauman Renx, States Attorney, for claimant. .

Oscar E. Cappsrpon, Attorney General; FraNK B. Ewm-
tox, Assistant Attorney General, for respondent. C s

Mr. JusTioe Tromas delivered the opinion of the court.

This is & glaim for $351.25 filed by Will Cou’nt&, ,‘Q}i 1018,
for costs and gxpenaes inourre d by that county in ‘the. p}‘p eon-
tion of Thonias lvers, alias. James Murphy, fox, o,x ,
of Julius Charlea aldman on December 29, 1024, fend-
ant and decessed bbth bemg fhinates of tha: J‘ et “iﬁt ﬁtiary
at the time uff ing. ,J]!ha se was. tried in- ltthﬂl :
county Cire ,m % ng 4tl} .de deunt convicted: m sen-
tenced to 18 years in the Joliet penitentiary.

The ‘Attorney Goueral has filed & statement’ adm:tting the

amount stated in clmmant ’8.deolaration to be oorreot, tmd con-

sents to an awa éﬂnﬂ:q avor fo;' the sum claimed.
Section 3 ptof d’s. Rewsed tu,feﬂ of

Illinois, 1917, p videg, ‘haf: q'll fqes and c¢osts a ing rom

the proscontion § 1 convie g‘ ;arimes . committed: jn the. _peni
tentiary at Jqliet, whi h;é ty.is.; now regmr to pay s,n '
ate. . Under,- :t;:!gpiona

htl.(e lfnses, ‘{B ,{ f St t
e ms-* ek

county fm; 208, C0 n,ses mcu
it in the prog l;lt ) 3 @E '.dﬁli an 0 almqn Wn 10r0-
fore allowe é\ﬁ’;al ”?r: ) 6.f S s
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250 Ispiay RerFINING Co. 7. STATE oF ILLINOIS.
{(No. 937—Claim denled.)

Ixpian RerFINING CoMpaxy, Claimant, 5. STATE orF [LLiNOIS,
Respondent.

Opinion filed January 19, 1927.

SIECIAL ASBESSMENT——properly of State not liable for. ‘The property of
the State is not subject to taxation or special assessment for a local improve-

ment.
SaMEeE—wohen claimant not cntftled to refund for mistake in papynment of.

Where a specinl assessment Is extended against property by mistake and the
assessment so levied is paid by one not the owner thereof, it is the duty of
the municipal corporation to correct the mistake, and the 8S8tate {s under no
obligation to refund the claimant the tax pald even though the property bhe-
longs to the State,

S8aste—when defenge may de walved. A judgment entered agalnst a per-
son or his property without his having notice of the proceedings in which
the judgment s rendered cannot be enforced, but such defect can be watved,
and a payment of moneys under such judgment i8 a voluntary payment and
no legal liability arises for a recovery of the moneys paid.

McGavoney, TonmLt & McGavaneEy, for claimant.

Oscan E. CaavsTrROM, Attorney General; Frank R. FaoLk-
roN, Assistant Attorney General, for respondent.

Mr, JusticE THoMAS delivered the opinion of the court:

Claimant is the owner of that portion of Blocks 7 and 8
in the city of Chicago bounded on the east by Western Avenue,
on the west and north by the right of way of the Union Stock
Yards and Transit Company Railroad Company and on the
south by Illinois and Michigan canal property which is owned
by the State. It is about 90 feet from the southeast corner
of claimant’s property to the eanal, This strip of 90 feet is
part of the eanal tract and was formerly used for a towpath.
There is a bridge over the canal where it interscets Western
Avenue. In 1922 the city proposed to improve Western Ave-
nue by the construction of n cement sidewalk along the west
side of the avenue and across this 90 foot strip of canal land,
To pay the cost of {his improvement a speeial assessment was
levied and, at the October term, 1922, of the county comrt of
Cook countv wns appro\'ed and confirmed. No asscssnment
was levied. or extended against the 90 foot strip but the cost
of building the walk acroes that strip was levied and extended
‘against the above property of claimant. OClaimant had no
knowledge of the proposed assessment and the confirmation
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thereof until December 22, 1922, on which date it .received - a
letter from the county tredsurer informing it that if the as.
seasment was not paid its property would be gold..: On Janu-
ary 13, 1923, claimant paid:the - assessment. . amotnting - to
$108.81. This suit is for:the recovery of the sum 8o paid
from the Statei: The above:facts are all set forth i the dec-
laration. . The:declaration also charges *‘‘thati erronécusly
and by mistake the cost of constructing said cement sidewalk
over and across. said distance-of ninety feet of the. property
of the State of Illinois was extended, asseéssbd -and. confirmed
agninst the property of claimant.”” The declaration:further
alloges that olaimant: paid the assessment ‘‘for: the purpose
of protecting.its own interest and preventing:the sale of its
property and the accumnlation of costs and expenses neces-
sarily incident thereto’’; and ‘‘that. upon the discovery- of aid
mistake it -applied to'the proper anthorities. of:.the city. of
Chicago for a refund of sajd sum so erroneously, gssessed, ex-
tended and confirmed against its gaid property but that aald
authorxhes refused to make refund to claimant,”:.;;- ., : -
i+ The - Attomey General has filed no pleading. to»the deolaro
ahon, but has filed a statemont- t'écitmg he is not flling a.state-
ment, brief:and argument:but submits the clait& for the con-
sideration of the court. : ST
. No evidenée-has been taken in the: case but: thomus ﬁled
vnth the declaration -asian exhibit a copy ‘of a'check showing
the payment of $108.81 by claimant:on January: 13,1923, and
also a copy of-ai recejpt: from-the:county . tréasnrer: nhomng
payment: of the assessment::: That claimant: paid the famount .
assessetl ‘aghinst. ita eropdrty :is. 10t . questioned.: . But .there
is also filediwith thq.détlaration as an exhibit.a copy:g” a:let-
ter addresséd-to ¢laimant by W L.-Sackett, :Superintendent
of Watoiways,-in'whidh hesayss ¢“You are; adviked that the
atrip of: land riferred-to:isipart of the; ath:and péserved
strip of:the!Illinois:and: Michighn canal, being ng: property;of the
State of Ifinoisiand: not'aubjactxto taxes ov:#pecinliassesy-

menta.'r’ LECIVET (YOO § BRI TN ﬁ PR R B FRRRERSTE Y £y ‘n}ainn et
.+ Tf -the ro!iont;viia ot n’ubject to spetial agb; ontes then
the dity o 08 -had rna ‘power to lovy;kitspeiial dagghensent

against it andf ’ t«wohld acqitire: no xj ht} B{ Bat:the
State by paylng such hssedament dven though: it:wanigxtended
against. claimant’s- property: by mistake.-. All. propegty be-
longing to the:State:is exempt from taxation:-: {ﬂh%mlinom
and Michigdn Canal belonﬁs to the State, and the; city; had no
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power to assess any of the canal strip for street improve-
ments, (Chicago v. Ridge Park Dist., 317 111. 123.)

It is alleged in the declaration that the cost of construct-
ing the sidewalk was to be paid for by special assessments
and that such assessments were levied and extended and
afterwards confirmed by the county court. It is well sottled
in Illinois that no property can be assessed for a local im-
provement unless such improvement will benefit the property,
and the assessment can never exceed the benefits received.
Property can only be assessed to pay the cost of an improve-
ment which will benefit the property for the use to which it is
doevoted. Where land is restricted to a special use the measure
of benefits which it may receive from a loeal improvement is
the increased value of the proporty for such speecial use, not
its inercased value for some probable future use. (Bensen-
ville v. C. M. & St. P, Ry. Co., 316 11l. 352.) The strip of
ground in question was formerly used for a towpath and its
use was restricted to canal purposes. It is difficult to sce
how it could have been benefited for those purposes by the
construction of the sidewalk. And unless its value for canal
purposes would be increased by the construction of the walk,
it could not be assessed even were it not exempt from such
assessmonts.

"Claimant charges the assessmont was loevied and extended
against its property by mistake. 'There is nothing in the
record to sustain this - allegation of the declaration. The
authorities of the city of Chicago are presumed to know the
law and to perform their duties in aceordance with it. It will
not be presumed that they intended to extend an illegal assess-
ment against property of the State. It appears that the side-
walk extends from the southoast corner of claimant’s prop-
erty to the bridge over the canal, and the city anthorities may
have determined that the construction of the walk would
benefit claimant’s property the amount assessed against it.
If the assessment was extended against claimant’s property
by mistake, as claimant alleges, it was the duty of the city
authorities to have the error corrected whon their attention
was called to it. Their refusal to make any correetion lends
strength to the presumption no error was made.

Claimant alleges in its declaration that it had no notice of
the levy and extension of the assessment against its property
or of the hearing in court on the confirmation ‘of the assess-
ment, and that it did not learn thereof until December 22,
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1922. If it be true that this assessment was made and con-
firmed without notice to claimant, it was void in so far as it
affected claimant’s property, and its collection could not be
enforced. ¢‘It is elementary that a judgment entered against
a party or his property without his having had notice of the
procecedings in which the judgment was entered and without
his having had an opportunity to be heard cannot:be. en-
forced.” (City of Chicago v. Jerome, 301 11l.. 687.) :: Claim.
ant avers in its declaration-that it paid the asgegsmint for
the purpose of preventing ¢oists and éxpense, "Clyimant had
a right to waive the defeet in'the judgiment and pay the
amount assessed against its property in order to.pave éxpénse
if it saw fit to do so. Claimant’s payment of thig unenforce-
able judgment was volintdry and ‘br-its"bwqp%"d 4 2",‘”_‘;&9\_{9
it cost and dxpeiise—<End’ does' hot give it any E ttd*claim
reimbursement .from; the: State... Had ,nlai.ma&;; taken: the
proper course to protect its rights, it would neither haye had
to pay the assessment nor would its property have been gsold.
So far as this record shows'the SBtate wias not & party-to the
assessment procéedings and 'hhd no knowledge 'tl;e’r;‘?bf.' R
the eity had made  the~Statd 4 party to the prodeedings and
had asked for an' assehsmoenit against its pr@éit&", the State

could have defended on the giround that the prb‘gle'rtg' 'was not
subject to nssessment; or'Would not be benefited 'by 'thié im:
provement; or-that the aasessment was greater thaw thi béne-
fits, or upon any 'ground-it 'saw-fit to'urge. - It is fuiiditehtal
that every owneér. of' l‘OpG‘I"B% Has a ‘right-to -ba:Hea¥d*Before
judgment is rendered dgainst-it. + Po hold that ¢lﬁi%i1t ‘eAan
recover in:this ‘tase is to deprive tha State of this fliiditheh-
tal right.:: The'a,laihmls-'glahi{eq and-the éuit ms?a; LSRR
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(No. 939—Claim denled.)

GEORGE VW, BRrROWN, ADMINISTRATOR OF THE IIstaTE oF ANNA L.
Brown, Deceascd, Claimant, vs. STaTE oF ILLINOIS, Respondent.

Opinion filed January 10, 1927.

NON-LIABILITY OF RTATE—no¢{ liable for negligence of officers of sub-divis.
fon of the Btate. The State i8 not liable for the negligence of officers of a

sub-division of the State,
SasmeE—when court is without jurisdiction. ‘The court will not take juris-

diction and consider claims arising through the negligence of officers or other
authorities of sub-divisions of the 8tate.

Huser & Remy, for claimant.

Oscar E, CarusTroM, Attorney General; Frank R. EacLe-
TON, Assistant Attorney General, for respondent.

Mr, CHier JusTice CramriTy delivered the opinion of the
court:

This is a claim brought to recover on account of an acci-
dent that resulted in the death of Anna I.. Brown on the 7th
day of November 1924, The injury was caused by the slipping
of a Ford automobile, in which the deceased was riding, from
a high road into a ravine at a point where the road crossed
a culvert. The injury was sustained on a road in the town-
ship of Buffalo Prairie in the county of Rock Island, State
of Illinois, and that at the time of the accident and for sev-
eral years prior thereto said road at the place of accident
was maintained, controlled and operated by said township
of Buffalo Prairie operated by said township through its
elected and appointed officers according to a stipulation be-
{ween said parties herewith filed, and it was further stipulated
that said road was not at the time of the accident maintained,
controlled or operated by the State of Illinois nor any of its
officers or agents excepting in so far as the township road
officers are oxercising a State function in the performance
of their duties and that it was not a part of any of the State
roads or Bond issue roads of the State.

There can be no contention as to any legal liability of the
State. It does not appear that there is any authority for this
court to consider this case as a matter of equity or good con-
science and it is the opinion of this court that if the State
of Illinois assumed every liability caused by a defective dirt
road throughout the State that the obligation would be over-
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whelming and would be an obligation far from that. which
the legisluture had in mind when this court was created. -
It is the opinion of the court that this comes within the
rule announced many times, that this court would not take
Junsdnctmn to consider the sillowance of ¢laims that 'might
arise throiugh the negligence of officérs or other authorities in
townships ox; other similar organizations of the State.

Therefore thig claim is disallowed.

(No., 947—Claimant awarded $1,286.56.).

GLeNs Farrs INSURANCE COMPANY, Claimant, vs. STaTe oF IrriNols,
Respondent. . .
‘ B Oplmon med January 19, 1027.
PRIVILEGE TAx-—~t0hen refund mady. be made. ’rnerc beln; no: duputo u.
to the facts in this case tho court anters an award in favor of olajmant, .
SAME—WACH rofund may dbe made of overpayment. Where it clearly ap-

pears that through an error claimant overpald the amount due ;ho sme ror
ita privilege tax an award for the overpaynieiit will be madd.’ ' -

L] _‘.‘ ,

C.J. Dorﬁn,’fofalaimdnt’. , SRR

Oscar B. Oam.snjb‘;a Atforney General Fum: R ﬁmnz.
ToN, Assistant: Attorney Gehvial, for: respondent;- 1 & i
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claimant paid the city of Chiecago the sum of $1,2806.55 as fire
insurance tax.

The Attorney Gencral files his written consent to an award
being allowed oldimant in the sum of $1,286.55. It is mani-
fest that claimant has paid a double tax to the extent of the
claim filed, and we therefore allow it an award of $1,286.55.

{No. 997-——Clalmaut awarded $350.00.)
Crirrorp C. Hoop, Claimant, vs. STATE oF Ii.LlNOls, Respondent.

Opinion filled January 19, 1027.

NOX-LIABILITY OF BTATE—nol liable for acts of it militiaman. Tho State
fs not liable for the torts of a State militlaman while engaged in military

movements.
s BoCIAL JUSTICE AND EQUITY—award may be made. Although the State is

not liable for property damnge caused by the act or tort of its militiaman,
while in mlilitary movement. an award may be made to reimburse claimant

tor the damage sustained.
E. P. FieLp, for claimant,

Oscar E. CarLsTrROM, Attorney General; Fraxk R. EacLe-
ToN, Assistant Attorney (eneral, for respondent.

Mr. JusTtice THOMAS delivered the opinion of the court:

On August 29, 1925, a tractor belonging to Battery B,
123rd Field Artillery, while being driven along a street in
Monmouth, Illinois, by a private of the organization, in mili-
tary movement, under command of a superior officer, crashed
into the automobile of claimant ahd badly damaged it.

On September 3, 1925, the board of officers of the 123rd
Field Artillery met and heard evidence as to the cause of
the accident and the amount of the damages. The board
found that the accident was unavoidable and was caused by
a defective steering apparatus on the tractor, and that neither
the driver of the tractor, the owner of the automobile nor
the officer in command was to blame. They further found
;l:;g éxmount of damages to the automobile to be approximately
The Attorney (leneral has filled a statement, attaching
thereto and making a part thercof a letter from the Adjutant
General. In the Adjutant General’s lotter he states that the
claim is a just one against the State, and that he does not

wish to contest it.
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The State is not legally liable for an act of a State mi-
litiaman while in military movement. Therofore thls clmm
i= rejeoted. :

However, as it appears there is ment in- this elaim as an
act of social justice tho court recommmends to the General As-
sembly that it appropriate to the claimant the sum of $85000 :

to reimburse him for the damage sustained.

(No. 932—Claimant awarded $1902.50.)
WATLING MANUFPACTURING Co Cla:mant, vs. STA'!‘E or l‘t.r.moxs,
Respondent
Opinion filed ' Jannary 19, 1921.
FRANCHIAE TAX—when refund may de made. Where a tfaﬂch!sa l.ax hu
been erroncously paid after the expﬁ'atlon of chnmr of tho eorpordtlon it is
entitled to's refund of the tax paid, .- : TRt (L
Bancs & FrankHAUses, for clalmant AR REXRE
Oscar E. OartaTrom, Attorriey Geéneral; Flum'# R EAGLE-
TON, Assistant Attorney General; for respondent. )

Mr. Jusrior TROMAS deliVered thie opinion of the cdhrt. ,'

M2 REY

This is a claim for a refarid 'of a franchise tax erroneously
paid by claimant to the Secretary of State after the expira-
tion of its charter in Jandary, 1924

It is adnntted by the Seoretary of. State -that claimant’s
charter had expire prior to the payment, and the Attorney
General has filed his' writtéfi Gonsent’ to gn award bélng al-’
lowed claimant in the.sum of $192.50, - s s W el

As it is clear no tax was-due from claimdnﬁ, we ‘dotord-
ingly award it the sum of $192.50. - RIS e

.- AR s RN A PSRV S 1
(uo. 981—-(,‘laslmant awarded un 300 o

Counn? o’ Wh.i., Clajnidnt TATE OF fm:«rors espoy
* Opis ri‘ou flh‘%afmqm jor.” AT

REIMBUBSRMIIT~bNew- State Habdle. :Dohviots irfalk The dmo !‘c ‘Hable
for the costs and expenses Q%Sumd m ttﬁ prowc}moq of eonylcu tor}qume-
oommmod in thé Htate Penl o

HJAL}IAB Rsniw,,Stdtea Attorngy, for claimant. |

Oscar ﬁ b ROM,. Aﬁomey, General men; B Em:,n.
ToN, Assistant ttorney Genpral,lfop respondent. .

Mr. J USTIOR 'I'nomms deliyered the: opu:ion of the oqurt'

This is a claim. filed -by; thé county-of. Will : for $596.20
for fees, costs and expénsea;inourred and phnd\in the 'prose-

i, « yi
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cution of Otto Malin for the murder of John Mack on the
16th day of July, 1925, both being prisoners in the State Peni-
tentiary at Joliet at that timme. Malm was indicated and tried
at the following September term of the Cirenit Court of 'Will
county, and was convicted and sentenced to the penitentiary
for life.

The Attorney General has filed a statement in this case,
to which is attached as an exhibit a letter from the warden
of the penitentiary at Joliet. The statement and letter both
admit that the facts set out in claimant’s declaration in this
case are true and correct, and the Attorney General in his
statecment consents to an award in favor of claimant in the
sum of $59G6.20.

Secction 39 of chapter 108 of Hurd’s Rovised statutes of
1917 provides that all fees and costs arising from the prose-
cution of convicts for crimes committed in the penitentiary
at Joliet shall be paid by the State. Under this statute claim-
ant is entitled to be reimbursed by the State for tha amounts
paid by it in the prosccution of that case. Wo therefore al-
low the clanimant an award in the sum of $596.20,

{No. 885—Claimant awarded $213.76.)

County or Wirr, Claimant, vs. STATE oF ILLiNoOIS, Respondent.
Opinion filed January 10, 1927.

REIMBURSEMENT—SIalc liable for expenses of trial of convict., This cas)
is controlled by the decision of tho court in the case of County of Will v

State, supra.
Hiaumar Reny, States Attorney, for claimant.

Oscar E. CarLsTroa, Attorney General; Fraxk R. EaaLe-
ToxN, Assistant Attorney Ganeral, for respondont.

Mr. JusticE TroMAS delivered the opinion of the court:

This claim is filed by WVill county, Illinois, for $213.75 pnid
out by claimant for costs, fees and éxpenses incurred in the
prosecution of Howard Johnson, alins Howard Talbert, for
the murder of Jerry Meyers on Soptember 15, 1925. At the
time of the killing both Johnson and Meyers were scrving
sentonees in the State Penitentiary at Joliet, and the murder
was committed in said penitentinary. ‘Johnson was indicted
for murder by the Will county grand jury at the September
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term, 1923, of the Circuit Court, and.at the same term he was
arraigned and plead not guilty. . After a jury was empaneled
he withdrew this plea and plead guilty to:the charge of mur-
dor, and was sentenced to the penitentiary for his natural life.
The Attorney General has filed a statoment on behalf of
the State, and attaclied as an:exhibit to his statement. a lotter
from the Warden of the State Ponitentiary at Joliet, in which
he admits the facts ailoged in'tlie claimant’s declaration and
consents to an award in favor: of claimant mﬂthd sum of
$213.75, the amount claimed-in'the'declaration, : =i sy i
Under the provisions of. Section 39 of Chaptel' 108 of
Hurd’s Revised Statité of 1917 and the admitted fasts in this
case, claimant is’ ontitled to be! reimbursed by the State for
the: amounts paid out by iton-account of the prosecition of
Johnson,.and: we: therefdfe alléw ‘claimant an- award ih: the
sum of $213 75 . . .
R AN PR PRSI T TR FRYA
) ) »'-. <oyt
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section he met an automobile approaching with its bright
lights on, while at the same time there was a horse and buggy
in front of them. Presumably the lights from the approach-
ing car blinded him eausing his motoreyecle to strike the
wheels of the buggy upsctting his motoreycle and throwing
him to the pavement, his head striking the concreto causing
a fracture of the skull and concussion of the brain which
caused his death on Nov. 6, 1925.

The Attorney General comes and files statement, brief and
argument in which the facts are admitted in so far as the de-
ceased was a State employe and was engaged in a line of duty
as such employe at the time of his death by said accident. The
Secretary of State forwarded a letter to the Attorney
General’s office in which he recommended and urged that this
(XISO be settled on the basis of the Workmen’s Compensation

ct.

The Attorney General also suggests that under the Work-
men’s Compensation Act in this case said claimant should
receive $3,750.00, plus the necessary medical, surgical, hos-
pitalization and nursing services which appear to amount
to $133.00 in this case.

It is therefore considered by the court that the claimant
be allowed the sum of $3,883.00.

(No. 995—Claimant awarded $797.97.)

SAINT PavuL FIRe AND MARINE INSURANCE ComMpaNny, Claimant, .
STATE OF ILLiNoOIS, Respondent, °

Opinion flled January 18, 1027,

PriviLecr TAX—when refund may be made. Overpayment. Where o
privilege tax has been assessed and pald, and credit therefor was not given
by the department, and the tax s again pajd for the same year, claimant is
entitled to a refund of the overpayment.

C. J. DovLg, for claimant.

Oscar E. CarLstron, Attorney Goneral; Frank R. Eacue-
ToN, Assistant Attorney General, for respondent.

Mr. Jusrice THoMAS delivered the opinion of the court:

This is a claim filed by the St. Paul Fire & Marine Insur-
ance Company for'a refund of $797.97 privilege tax overpaid
to the Division of Insurance of the Department of Trade and
Commerce of the State of Illinois in the year 1925. This
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amount was paid by claimant to the city collector of the city
of Chicago, and, under the provisions of the statute, should
have been credited on the amount of its assessment for the
year 1924, payable in 1925, but by oversight the credit was

not given.
The Attorney Genoral has filed a statement on behalf of

the State to which is attached as an exhibit a lettor of the
Superintendent of Insurance which admits that eclaimant
should have had: a .credit of '$797.97 on its pnvilege tax for
that year, and advises that the claim be allowed.;.:

The Attorney Genoral accordingly consents that sil-gx a ard
be allowed dlaimant iii the sum of $797.97. It i thidnifest that
claimant has paid.a double tax to the extent of the, olaim ﬁled
and we the;:efore allow it an award of $797 R 7 {8 PNTIIC RIS

, memdarsney | RN ‘ni 1y -
(No. 993—-0mmiht awdrded 325000) "-";"‘f'
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—pu-w R

Mr. JusTiOR THQM QG)ivered the opinion of the court:

This is a claim of U. A. Boherts mpany for a _refund of
franchise tax é\'ronéd{imy b aid (0 the Becretaxy 5f State for
the period beginning June 30' 1921, and ending July 1, 19283,
The amount of tax lagally.*due the State for this period is the
sum of $250, but.the Seeretgry of Staw demandpd‘,and plqun-
ant paid $50Q SR

The Attorney General has ﬁled a statement on behalf of
the State, and attached thqreto ag Bxhibjt “A’ ; & copy.of a
letter from tho Secrotary 'of Btato’in “hich "hb admits’ the
claim is. proper:And shoul@ he:allowéd,:and the Atfdriiey Gen-
eral in his stateﬁ!ent donseﬂtﬂ to:an Award of '$260.00: n’faVor
ofclnuna tm 1” orrq _ ”,ﬂ bigzavib ey ey CYige ;&
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(No. 994—Clalmant awarded $250.00.)

Tue CanrLe Company, Claimant, vs. STATE oF ILLINOIS, Respondent,
Opinion filled January 18, 1027.

FRANCHISE TAX—tohen refund will be made. Ovcrpayment. ‘This case is
controlled by the decision of the court in C. A. Roberts & Co. v. State, supra.

Bexg. F. Cassipay, for claimant.

Oscar E. CarrLstron, Attorney General; Fravk R. BaoLe-
ToN, Assistant Attorney Goneral, for respondent.

Myr. Justice T'HOMAS delivered the opinivn of the court:

This is a claim flled by the Cable Company for a refund of
$250.00 franchise tax erroncously paid to the Secretary of
State for the period beginning July, 1923, and ending June
30, 1924. The amount legally due the State from claimant
for this period was the sum of $250.00, but the Sceretary of
State demanded, and claimant paid, $500 00.

The Attorney Gencral has filed a statement and attached
thereto a letter from the Secretary of State as an exhibit, in
which the Secrotary of State admits that this claim is just
and should be allowed, and the Attorney General in his state-
ment consents to an award in favor of claimant in the sum of
$250.00.

As the amount of tax legally due was only $250.00, we
therefore allow elaimant an award in the sum of $250.00.

(No. 995—Claimant awarded $540.85.)

ENGLANDER SPRING BeEp CoMpaNny, Claimant, vs. STATE oF ILLINOIS,
Respondent.
Opinion flled January 10, 1027.

FaanNcnise Tax—iohen claimant cntitlcd to refund. This case is con.
trolled by the decision of the court in case of O, A. Robcru «& Co, v. Stuate,

upra.
BexJ. F. Cassipay, for claimant.

Osoar E. CarLsTrOM, Attorney General; Fraxk R. Eicre-
toN, Assistant Attorney General, for respondent.

Mr. Jusrice THOMAS delivered the opinion of the court:

This is a claim for $540.35 filed by the Englander Spring
Bed Company for a refund of franchise tax erroncously paid
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to the Seccretary of .Btate for the period beginning June 30,
1924, and ending July 1, 1925, in excess of the. amount legally
due under the provision of the General Corporajion Aet.

The Attorney General has filed a statement, and attached
thereto is a copy of a latter from the Secretary of State in
which he ‘adwmits that claimant is entitled to’ ¥ refnnd of
$540.35, and the Attorney General in his statem an .consents

to an award in favor of claimant in the sum of
As it is clear the State collected this sum in eicesa of the

amount due it, we therefore allow an award in fgvor of claim-
ant in the sum of $540.35. . .

(No. 1034—Clatmant awarded $393.92.) <

FEDERAL I\{Atcn Conpomrmu, Claimant, vs. SrA'rk oF It.r.mo:s,
' . Respondent, AR '} ' -
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........
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the S a. a statement, 4 tq ;which
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264 STATE MuTtvuaL LIFe v. STATE oF ILLINOIS.

(No. 1027—Claimant awarded $1,871.95 with interest.)

STAaTE MuTtuaL LiFE ASSURANCE CoMPANY OF WORCESTER, Mass.,
Claimant, vs. StaTE oF ILLINGIS, Respondent.

Opinion filed J&nuary 10, 1927.
PRIVILEGE TAX—twhen claimant entitled to refund. Where through a mis.
take the State has collected the privilege tax twice, clalmant is entitled to

a refund of the overpayment.
Invine T. F'. Ring, for claimant.

Oscar I, CarLsTrOM, Attorney General; Frank R. EacLE-
ToN, Assistant Attorney General, for respondent.

Mr. Justice THoaas delivered the opinion of the court:

This is a claim for a refund of exeess privilege tax on in-
surance premiums paid by mistake to the Department of
Trade and Commerce of the State of Illinois. Claimant is a
corporation incorporated under the laws of Massachusetts for
the purpose of issuing life insurance, and is licensed to do
business in Illinois. The Metropolitan Life Insurance Com-
pany of New York is a corporation incorporated under the
laws of the State of New York for the purpose of issuing con-
tracts for life insurance, and is also licensed to do business
in Illinois. A portion of the insurance written in Illinois hy
claimant was re-insured in the Metropolitan Life Insurance
Company, this reinsurance being legal under the provisions
of Chapter 73, revised statute of Illinois. The amount of
premiums collected on the insurance that was reinsured in the
Metropolitan Life Insurance Company was $93,5697.38. On
May 25, 1925, claimant paid a 2% tax on this sum, said tax
amounting to $1,871.95. .On June 22, 1925, the Metropolitan
Life Insurance Company also paid a 2% tax on this same
amount and for the same premiums,

It thus appears that a double tax has been collected by the
State from the elaimant and the Metropolitan Life Insurance
Company, and that the State has received $1,871.95 more than
is due it. The Metropolitan Life Insurance Company has
filed a disclaimer in favor of claimant, and the Atforney Gen-
eral on bohalf of the State has filed a written consent to an
award in favor of claimant for that aAmount,

We, accordingly, award claimant the sum of $1,871.95, {o-
gether with interest thereon at 3% per annum from May 25,

1925, until paid.
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{No. 1028—Claimant awarded $1,049.34.) .

Jourpan PAcxmc CompaNy, Claimant, vs. STATE oF II.I.INOIS, '
Respondent. '

Opmton Aled Jannary 19, 1027.

CoxTrRaCT—whAen State tiable. The: Btato is liable for uuppnen turnlnhed
the Dunnhing State Hospital. :

SieseL & SevERIN, for clainiant.

Oscar E. CasLsTnOoM, Attorney (General; Fraxk B Emm-
ToN, Assistant Attorney Géneral, for respondont. :

Mr. Justioe THonas delivered the opinion of the court.

This is a claim of 'the Jourdan Packing Company for $1,-
049.24 for meats supplied the Dunning State Hoapital in Cook
county, Tllinois. Payment was not made for the reason that
invoices for the goods were received by officials in charge of
the hospital after the closé’ 6f the biennial period for appro-
priation of the 63d General Assembly. S tlersd gaRIE

. The: Attorney' - General filed - a demurrer, and’ afterward
filed a statement, attdehed to which are copies‘of’latters fi'om
the Director of Public Welfaxe. and the Managing .Officer of
said hospital admitting that e claim is a correet. qnd yroper
charge sgainst the State; and ‘the Attornoy. Génordl o éents
to an award iff fAvOr of éllﬁmﬁﬁt'in the sum of *I,MQ DY S

_As it igclear. “ ge. clai.mant from the State
the demurrer will be ega aimant awarded tﬁe }pnn;
of $1,049.24. B me_{ ).' by G R

. '{~ et 1)’ 4"1; !} £ h«;; i

o b i f Hay

(No., IOSMInmt ‘wmw ‘13441) g1 10 Sy

3R aeicd PRI AN t{

Aunmmn hoscn ﬁnqn h(fg&vpy;mp,‘cﬁ:mamj,,p:. éTA;n;lox
e ,h.:,mp;Q.Respon ent. .. i ,g;,
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FRANOHISE nxv-vwhcn ctalmm entitled to refund. rmu eﬁe»u oon:
trolled by the deciaion of the eourt: iv rmm Matéh Corp. ¥ matc. mhpru,

Beng. F. Cassipay, for cldimant. EOCEIE

Oscan E. CanvrsTrOM, Attorney (Reneral; Frank R. Emw-
ToN, Assistant Attorney General, for respondent.

Mr. JusTice TroMmas delivered the opinion of the court:

This is a claim of American Bosch Magneto Corporation
for a refund of $154 11 franohlse tax erroneously paid to the
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Secretary of State for the period beginning July 1, 1925, and
ending June 30, 1926, in excess of the amount legally due
under the provisions of the General Corporation Act.

The Attorney General first filed a demurrer on behalf of
the State and afterward filed a statement, attached to which
is a copy of a letter from the Seccretary of State admitting
that claimant is entitled to a refund of $154.11, and the Attor-
ney (ieneral consents to an award in favor of claimant for
that sum.

As the State was overpaid that amount, the demurrer will
be overruled and claimant awarded the sum of $154.11.

(No. 1048—Claimant awarded $200.00.)

THE CONSOLIDATED AsSSURANCE CoMPANY, Ltp., Claimant, vs. STATE
or ILLINoO1s, Respondent.

Opinion Aled January 19, 1027.

PrIviLEGE TAX—when refund may be mado., Ovcrpayment. Where there
has been an overpayment of the tax through a mistakte of the Department
of the State, claimant is entitled to a refund of the amount overpald.

Hagenorn & Co,, for claimant.

Oscar E. (arrsTROM, Attorney General; Frank R. EaoLe-
ToN, Assistant Attorney Genoral, for respondent.

My, Justice Tromas delivered the opinion of the court:

This is a claim for $200.00 refund of privilege tax erro-
neously paid to the Department of Trade and.Commerce by
claimant for the year 1921.

No defense of the claim is interposed by or on behalf of
the State, and the Attorney General filed a statement and at-
tached thereto as an exhibit a letter from the Dircctor of the
Department of Trade and Commeree in which he admits the
overpayment was due to a eclerical error and that the claim
should be allowed. Accordingly, an award is allowed in favor
of claimant in the sum nf $200.00.



HEINL v. STATE OF ILLINOIS. : 207

(No. 1084—Clajim denied.)
Frank J. Heinr, Claimant, vs, STATE or ILLiNOIS, Respondent.
Opinion fled January 18, 1927.
BTATUTE OF LIMITATIONS-—twhen clain barred by. Where the declaration

shows on its face that the cause of action is barred by the statute ot llmlta
tions it will not be allowed. . $ .

Joux J. Reeve, for elmmant :

Oscar E. CanLsTtrROM, Attorney General; Fn.um R EaoLe-
TON, Assistant Attorney General, for respondent S

Mr. JusTtice TroMAS delivered the opinion of the court:

This claim is for $5654.63 paid to the Peoria State Hospital
for the support of William Cox while an insane patient at
said hospital. Claimant was appointed conservator of Cox
August, 24, 1903, by the county court of Morgan county, Cox
having been adjudged insane prior to that time. The money
was paid by claimant Marech 23, 1914. In April, 1917, the
law under which this payment is alleged to have been made
was deelared unconstitutional by the Supreme Court. This
claim was filed July 2, 1926, more than nine years after that
decision. The claim is. not flled on behalf of Cox, nor by
claimant in his official capacity as conservator, but on the
theory that clalmant will lose the money so paid to the hos-
pital unless he is reimbursed by the State.

The above facts all appear.from the declaration. To t’hls
declaration the Attorney General has filed a demurrer. Sec-
tion 10 of the aot creating the Court of Claims provides that
every claim against the State cognizable by the court shall be
forever barred unless it is filed with the secretary of:the' court
- within five years after it first accrues. It appeariigion the
face of the daclaration that thia claim was not filed within the
time required by the statuto, the domurrer is sustained and

the case dismissed. )
i ] o . - . < - .1 ’

Cooatiae
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{No. 1069—Claimant awarded $666.26.)

PeErrecTION STOVE CoMPaxy, Claimant, vs. STATE oF ILLINOIS,
Respondent.

Opinion filcd January 19, 1027,

FRANCHISE TAN—rcfund when erroncously paid. Where it clearly ap-
pears that a larger tax has been computed by the Secretary of State through
& mistake, than is due the State, and the tax is paid, a refund will be awarded
for the overpayment.

Bexg. I'. Cassipay, for claimant.

Oscar E. Carustroy, Attorney General; I'iank R. FacLE-
ToxN, Assistant Attorney (Aeneral, for respondent,

Mr. JusTice T'inomas delivered the opinion of the court:

This is a claim for a refund of $556.25 franchise tax ervo-
neously paid to the Secretary of State in excess of the amount
legally due the State under the provisions of the (General
Corporation Aect, for the year beginning July 1, 1924, and end-
ing June 30, 1925,

The declaration alleges that claimant is a corporation
existing under the laws of the State of Ohio; that on June 28,
1918, it was aunthorized to do business in the State of Tllinois
under the name of the Cleveland Metal Produets C‘ompany,
and is entitled to all the rights and privileges granted to tor-
eign corporations under the laws of Illinois; that its principal
place of business for Illinois is in Chieago; that it has a cap-
ital stock of $10,000,000.00; that on February 2, 1924, it filed
a certificate of increase of capital stock from $10,000,000.00
to $15,000,000.00 and on June 2, 1924, filed a certificate of de-
crease of capital stock from $15,000,000.00 to $10,000,000.00.
The declaration also states that on the 16th dayv of October,
1925, claimant filed with tho Secrcetary of State of Tllinois a
ceriificate of amendment changing its name from the Cleve-
land Metal Produets Company to the Perfection Stove Cfom-
pany.

The Secreiary of State, through mistake, computed the
franchise tax for the year ending June 30, 1925, on $1H,000,-
000.00 eapital instead of on $10,000,000.00. The tax as thus
erronecously computed amounted to $1,000.00, which claimant
paid, whereas, had it been correetly computed on the actual
capital of $10,000,000.00, the tax would have been only %443.75.
It thus appears claimant paid $536.25 more than the State
was entitled to receive.
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The Aftorney General has filed a statement and attached
therceto as a part thereof a copy of a letter from the Secretary
of State, in which letter the Secretary of State admits that

claimant is entitled to a refund of $556.25.
As it clearly appears from the sworn deeclaration of claim-

ant and the statement of the Attorney General that a mistake
was made in computing the franchise tax of claimant, we

award claimant the sum of $£5656.25.

(No. 1073—Claimant awarded $277.78.)
E. E. Steruexs, Claimant, vs. STATE oF lLLiNois, Respondent.
Opinion filed January 18, 1927. '

CoxtTracT—tohen Biate llable. The State Is liable for WOI‘k lnd mnlorlal
furnished for the improvement of {ts property.

S. BARTLETT KERR, for claimait.

Oscar E. CarLsTroy, Attorney General; Frang R. E.mm:-
ToN, Assistant Attorney General, for respondent '

Mr. JusticE THoMas delivered the opinion of the court:

This claim of $277.78 is for materials and labor furnished
for improvements at Fort Massac State Park on the request
of the custodian of the Park and the State Supervising Archi-
tect. Claimant presented his statement for the amount due
him to the Department of Public Works and Bullciings, but it
was received too late for paymont as the approprmtxon had

then lapsed. '
The custodmn of Fort Mnssac State Park and the State

Supervising Aréh itect admit f}lo olaim is just and unpald
There being '} no di gute as to this claim, it is ordered by
the court that an awar be allowed in favor of clmmant iln the

sum of 1:277 78



270 DoNxanve 2. STATE ofF ILLINOIS,
(No. 1076—Claimant awarded $3,750.00.)

IpA DoNAHUE, ADMINISTRATRIX OF THE EsTATE oOF RoOBERT ].
DoxAHUCE Deceased, Claimant, os. Statée orF ILrninois, Re-

spondent.
Opinion filed January 19, 1027,

GOVERNMENTAL FUNCTION—&lale not liable. The Btate {8 not liable for
injuries sustained by its employees while in the performance of their duty
at its State Penitentiary.

S0CIAL JUATICE AXD EQUITY—atard may bc made. While the State is not
liable, yet where clalmant is engaged in a hazardous employment the court
will as a matter of soclal justice and equity enter an award in his favor.

ALFRED A, Isaacs, for elaimant.

Oscar K. CanusTtroy, Attorney General; Roy D. Jomxsox,
Assistant Attorney General, for respondent,

Mr. Cmier Justice Cramity delivered the opinion of the
court:

It appears from the allegations in this case that Robert J.
Donahue, now deceased, was on the 19th day of September,
1922, employed by the defendant and in and about his duties
as deputy warden of the Sounthern Illinois Penitentiary at
Menard, Illinois, and in the course of such employment, he
was attacked by two convicts who were prisoners in the insti-
tution aforesaid, and who were attempting to escape from
said penitentiary. In the attack the said Robert J. Donahue
was struck with an iron bar and a steel shovel by the said
conviets. It is charged by claimant that the said deceased
came to his denth as a result of such injuries. It is further
alleged that said dececased left surviving him his widow and
three children who were dependent upon him for support.
There does not appear to be much contradiction as to the facts
as alleged except that the Attorney General contends that the
decline in health of the deceased, was not steady between the
time of the injury and the time of the death of the deceased
and that the testimony of some of the doctors on cross exami-
nation was not certain in that it would be more or less a con-
jecture. However the Attorney General admits there can be
argument on same both for and against claimant,

However there is no question but what the deceased was
struck by the convicts with heavy instruments and severely
injured while in course of employment. The evidence shows
that he was performing his duties bravely and loyally, and it
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appears that he was a man who served the State well and
faithfully for some considerable time, and that he was ready
and willing to face severe dangers to carry out the trust re-
posed in him by his employer, the State of Illinois. And it
would appear to this court that this is a case that would come
within the rule of equity and good conscience. Here is a
faithful employee who received serious and fatal injury in a
line of duty and from all the evidence and files in the case, we
are of the opinion and this opinion is sustained by reasonable
conclusions in face of all the facts and circumstances that such
injury caused the death of the said Donahue; that said de-
ceased left dependents who had a right to his support and
care,
Therefore it is the opinion of this court that allowance
should be made based upon the rules of the Workmen’s Com-
pensation Act of the State of Illinois, and this court hereby
recommends the allowance to claimant of $3,750.00.

(No. 1079—Clalmant awarded $550.00.)

BessiE BRINKERHOFF, Claimant, vs. STATE oF ILLiNoIS, Resi:ondent‘.
Opinion flled January 19, 1927,

FrRs & SALARIES—GWOrd may be made for balance duc on salary. ' A State

employee is entitled to recover the salary fixed by the I..ellllstnro tor such
employment.

Evax L. Searcy, for claimant.

Oscar E. CarLsTroA, Attorney General; Frank R Emm;-
ToN, Assistant Attorney (General, for respondent. ISV

Mr. CHIEF Jus'rms CLARITY delivored the opinion of the
court: ‘

The claimant, a resident of Springﬂeld Illmois, olaims that
she was employed.by. the State of Illinois in the position of
stenographer-bookkeeper .in. the: general manager’s office of
the Illinois State Fair; that by an act of the 53d General As-.
sembly, effective July 1, 1923, her salary was fixed at $1,800.00
per annum; that the wages formerly paid for this position
before said aot went intp effect, was $1,500.00 per year, the’
increase boing. $25.00 per month; that she continued her em-
ployment for a period and recexved pay at the rate.of. $1,-
500.00 per year for two.years, but was paid for two months
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at the rate of $£150.00 per month which left twenty-two months
of her employment in which she did not receive the $25.00 per
month additional as allowed by the legislature, therefore leav-
ing a balance due her of £550.00. It appears from copies of
letters herewith filed that the Department of Agriculture does
not care to oppose the above claim. It therefore appears to
the court that, as a matter of equity and good conscience,
this employe of the State of Illinois should receive the wages
that the Legislature of the State of Illinois deemed proper to
allow for the occupant of this position,

This court therefore recommends that claimant be allowed
the sum of $550.00.

(No. 1060—Claimant awarded $17,039.09 with Interest.)

Frank C. Feurz Comraxy, Claimant, s, STaTE or ILLiNoss,
Respondent.

Opinion filed January 18, 1927,

CoxtTRACT—hard roads. When State liable, Claimant entered into a con-
tract with the State for the construction of a part of its Hard Rond State
Bond Issue Route No. 3. and proceeded to carry out the terms of the contract
and expended money for material and labor under his contract when he was
compelled by an order of court to stop work and a writ of mandnimus was
issued agalnst the Department of Public Works and Buildings dirccting the
location of the highway. specifled In the contract, upon a route net contem-
plated in the contract and by virtue of the order of court claimant was force:l
to abandon the work upon the route specified in his contract: feld. Cilalm-
ant entitled to an award for material furnished and labor performed under
his contract.

Orro McManax, for elaimant.

(.)scm E. CanusTrOM, Atftorney General; S, S, Dellaaer,
Assistant Attorney General, for respondent.

Mr. JusTtice Lrrcu delivered the opinion of the court:

Claimant in this ease avers that on June 23, 1925, the
clanimant corporation entered into a contract with the State
of Illinois, through the Department of Public Waorks and
Buildings, Division of llighwayvs, whereby claimant agreed
to construct and huild Sf{ate Bond Issue Route No, i,
Federal Aid Projeet No. 98, Seetion 32, copy of contract heing
attached {o and made part of claim; that pursuant to said
contract and bid previously made by clanimant, and the award
of the work to claimant, they proceeded to perform their part
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of contract and continued upon said work until the 17th day
of July, 1925, when the circuit court of Sangamon county,
Illinois, issued an order, based upon a petition previously filed
by the people of the State of Illinois, at the May term of said
court for the vear 1925, in a cause entitled ‘““The People of the
State of Ilinovis ex rel J. C. Bartlow et al. v. The Department
of Public Works and Buildings of the State of Illinois, Cor-
nelius R. Miller as Director of Public Works and Buildings
and Frank T. Sheets, Superintendent of Highways,”’ by which
order of said court, it was decreed that the route upon which
the work had been done and was being done by claimant was
more than a minor change from the route as fixed by an act
of the Legislature of the State of Illinois previously enacted;
that said order made by said court on July 17, 1935, directed
that a writ of mandamus issue as prayed for to said defend-

ants nnd said order commanded said defendants to locate said
highway upon a route different from the route cpxif_e'}:iqlated
L g)' 17’

by said contract entered into.by claimant, and on" July
1925, as directed by said order, claimant abandoned said work
upon said route; that all work done and labor performed by
claimant from hft:i’y_ll, 1925, until and including July 17, 1925,
was done in goad faith and the material for the work was
furnished in good faith; that claimant was never. paid for
said labor and. mdterials, and makes claim “for $17,640.00,
together with intorest thoreon, R
We find that the Attornéy General, on recommendation
from Hon. C. R. Millér; Director of the Department of Public
Works and Buildings of the State of Illinois, has consented to
the allowance of said claim, alid récommends that said claim
be allowed, in the _suﬁx‘b{’ﬁil"(,Qi?ﬂ.OQ with interest. "
Wo thereforo awatd to thié elnimant, Frank C. Fe,uiz Com-
pany, the sum of $17,030.09, togother with interest thercon
from July 17, 1925, at ihe_ rate ‘of 5% per annum. ‘ s



74 GRrRExXNAN BAKERIES 2. STATE OF ILLINOIS,

{No. 1087—Claimant awarded $4,269.74.)

GRENNAN BaxkEeries, Inc., Claimant, s. STaTE oF ILLINOIS,
Respondent.

Opinion filed January 14, 10927,

CORrORATION—I{nitlal fcc. When refund made for overpayment. Whero
by an overslight of the Secretary of State claimant was required to pay na
larger initial fee than the State is entitled to receive, a refund of the over-
payment will be awarded,

Jayxes L. Browy, for claimant.

Oscar E. Canrstroy, Attorney General; Fuaxk R. INacLE-
toxN, Assistant Attorney General, for respondent.

Mr. JusTice T'HOMAS delivered the opinion of the court:

This claim is for the return to claimant of the sum of
$4269.74 paid to the Seceretary of State to cover the initial fee
due the State on the increasc of its capital stock. It appears
from the record in the case that on June 22, 1925, claimant
paid the Secretary of State an initial fee of $4269.74 covering
its increased capitalization, and again on June 30, 1925, paid
him an initial fee of $5037.09 to cover the same incerecased
capitalization. The last payment appears to be the correct
amount due the State, and claimant should have been eredited
with the first payment and have been required to pay only the
difference between the amount paid June 22nd, and the correct
amount of fee due. By some oversight in the office of the
Sceretary of State, this was not done, and claimant was re-
quired to pay $£4,269.74 more than was due. This the Secretary
of State admits in a letter attached to the declaration as an
exhibit, In a leiter to the Attorney General, a copy of which
the Attorney General has filed in the case, the Seeretary of
State says the facts shown in the declaration and exhibits are
true and that elnimant is entitled to a return of the amount
celaimed in its declaration.

The Attorney General first filed a8 demurrer to the declara-
tion, but after investigation filed a statement including the
copy of the letter from the Seccretary of State above men-
tioned. _

As it is clear claimant paid the State $4,260.7+ more than
was due, the demurrer is overruled and claimant is allowed
an award for that amount.

#



WiLLiaMs ARTICULATOR CO. v. STATE OF ILLINOIS. L5

(No. 1109—Clafmant awarded $25.00.)

WiLLiams ArTicuLator CoMpaNy, Claimant, vs. STATE oF ILLINOIS,
Respondent.

Opinion flled January 19, 1927.

FraxcHIsE TAX—award may be made when. Where a franchise tax has
been assessed and is pald, and It appears afterwards that on aceouht of mis-
statement in the annual report of the corporation, to the Secretary: of State,
the tax paid is in excess of the amount legally due the Btate. a rotund of the

overpayment may be awarded. . Co
WiLLIAMS An-rmtrmmn Coapaxy, for claimant. 3

Oscar E. CarLstroM, Attorney General; Flumc R -BacLE-
ToN, Assistant Attorney General, for respondentc LEY L

Mr. J Us'ncz LeecH ('lelwered the opinion of the &!pnft

'rf‘

This is a claim for refund of franchise tax paid to. Honor-
able Lonis L. Emmeraon, Secretary of State, on aceconnt of
mis-statement in the annual report of the claimant -It appears
that said company paid a tax of $25.00 in excess of .the amount
of taxes lawfully assessable against said claimant, . . - ...

We therefore award to the said claimant, Williams Articu-

lator Company, the sum of $25.00.

HE

(No. 683—Claimant awarded $260.00.)

STANLEY StAcHOWIAK, Claimant, vs. STATE oF ILLINOIS, Respondent.
Opinion flled March 10, 1927,

RESPONDEAT BUPERIOR—8tate not liable for toris of inmates of its institu-
tions. While the State s not liable for the torts of an inmate of its insti-
tution, an award may be made to clalmant for an injury sustained and dam-

nge caused by the negligence of an inmate of its institution.

Gorey & Gorey, for claimant.

Oscar E. CanrsTroM, Attorney Goneral; Fraxk R. EaoLk-
TON, Assistant Attorney General, for respondent.

Mr. JusTior Leror delivered the opinion of the court:

This is a claim for damages caused by reason of an aceci-
dent which ocenrred on the morning of May 2, 1924, between
six and seven o’clock at the intersection of I:Ixckory and Ruby
streets in the city of Joliet, Illinois, whereby claimant was
struck by a truck operated by an inmate of the state peniten-

tiary.
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The truck continued traveling after striking the claimant,
for a distance of about fifteen feet or more, when it erashed
into a curbing north of Ruby street; and there is some testi-
mony to the effect that the driver of the truck did not sound
his horn until he was about to strike claimani. This testi-
mony is contradicted by witnesses for the State. We are of
the opinion that the driver of the State truck was guilty of
negligence in not stopping his car when he saw the claimant
crossing the street ‘“‘head down.’’ It is the dutly of the driver
of an automobile or truck to keep a careful and prudent look-
out for pedestrians, in order to avoid colliding with them.
From the evidence submitted here on behalf of claimant, this
was not done.

As the amount of damages, it appears from the evidence
that claimant was disabled for a period of six months, and
that he was earning about $3.60 a day, and that he incurred
n doctor’s bill amounting to $50.00.

While we do not believe that there is any legal liability on
the part of the State for damages sustained by the claimant,
yet ns a matter of equity and good conscience we award to
claimant $260.00.
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{(No. 687a—Claim denled.)

MorLiNE Prow CoMmraxy, INCORPORATED, Claimant, vs. STATE oOF
ILLiNois, Respondent.

Opinion Aled March 10, 1927.

FraxcHISE TAX-—10Ren court ig without jurisdiction to refund. The court
is without jurisdiction to award a refund of a franchise tax erroncously paid,
where claimant has a remedy at law In a court of general jurisdiction.

Save—rule of cquity and good conscience. This court will not invoke
the rule of equity and good conscience in a case where claimant has an ale
quate remedy at law in a court of general jurisdiction.

SaME—tcill nol uskrp powers of court of general jurisdiction.
will not invade the field of courta created by the constitution, nor usurp the
powers of or contradict or compete with courts of general jurisdiction.

SECKRETARY OF BTATE—will not revicw acts of. The Secretary of State is
a constitutional ofMcer and the court will not roview his acts or conduct in
the administration of the duties of his offico, where the party aggrlsved has

a remedy at law in a court of general jurisdietion.

This court

L. C. SuoxnTs, for claimant.
Oscar E. CanusTroM, Attornoy General; Epwarp C. Fx'ron,
Asgistant Attorney Genernl, for respondont. X

Mr. Ciuer Justice Crariry delivered the opmlon of the

court:

The cluimnnt, a foreign corporation, presents -‘claim for
vetund of payments demanded and collected from it by the
Sceretary of State as franchiga taxes and initial foes in excess
of the amount claimed legally duwe. We will not discuss the
legal merits of this claim or the particular phases of claim-
ant’s contention as against the Seceretary of State for collect-
ing these fees, or whether or not the fees collected were ex-
cessive, illegally collected, or improperly collected as it is the
intention of thoe court to dwell only upon the question of tak-
ing jurisdiction ot‘ ‘chgos 'whbwm a remedy at law was pro-

vided by statutes in courts of. general jurisdiction.
This court is 1mpxesaed Awith the vast increase of demands

filed in this:court-and’ oonsequently it is considered necesgsary
and proper to establish a precedent in this line of cases in
harmony with, ong, hexetofore announced in other claims,
in that whc;'x‘ei?npg ? n{t}ns had a remedy in a court of gon-
eral Jurlsdlcfion and fe to pursue such remedy, that this
Court would not take’ jm;lsdlct,mn.

It cannot. Ve’ t.‘q‘ 3«’; .tint there would be any need of this
court if thers was d rémedy prescribed by statutes for all
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the eases that could be brought before this court. We do not
believe the court should invoke the rule of equity and good
conscience in a case where claimant had an adeguate remedy
at law and it would not seem consistent for this court to adopt
any rule in conflict with the well established practice of conrts
of general jurisdiction in the State of Illinois. In such courts
if a complainant slept on his legal rights, no court of equity
would take jurisdiction on the theory that the claiin was just
or equitable if the complainant failed to pursue his legal rem-
edy in apt time. Therefore can it be assumed that the Legisla-
ture of this State had in mind at the time it created this
court a plan to open wide the doors to all litigants to choosc
hetween the courts already established by the constitution
and this court, or was it not the thought back of the act creat-
ing this court, to give claimants the right to recover legal
claims or claims sustained by the rule of equity and good eon-
science an opportunity to be heard who had no right either by
the basic law of the State or through statute to pursue their
claim for relief in any court of general jurisdiction? It is the
opinion of this court that it should not invade the field of
courts created by the constitution of the State and we helieve
that it cannot be contended that the Legislature intended to
create this court to usurp the powers of, to contradict, or to
compete with courts of general jurisdiction.

This court wishes to cite herein the following provisions of
the statutes taken from the brief and argument of defendant
which seems to support the contentions herctofore in this
opinion stated:

Paragraph 172, Chap. 127, Smith-Hurd’'s Statutes, 1923 (Section 28, of
Act in Relation to Payment of Public Money of the State Into the State
Treasury, approved June 9, 1911), the provision that requires the Secretary
of State, among other officers, “to hold for thirty days all moneys received
for or on behalft of the State under protest and on the expiration of such
period, to deposit the same with the State Treasurer, unless the party
making such payment shall within such period flle a bill in chancery and
secure a temporary injunction resatraining the making of such deposit, in
which case auch payment shall be held until the final order of decree of the
court.”

There is also another theory which this court considers
proper to comment on in passing on the propositions involved
in this case.

The office of the Scerctary of State was created by the
constitution of the State. The constitution and the Legisla-
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ture placed large responsibilities upon the incumbent of this
office. The rapid increase of the population of this State has
increased many fold the duties of this officer. Therefore it
would seem that this court should be reluctant to enter any
order that might presume to review the acts or conduct of
the man whom the people of the State of Illinois placed in this
high position of prominence and responsibility in view of the
fact that in cases of this character the Legislature provided a
method wherein a claimant would believe himself to be ag-
grieved by the acts of the Secretary of State that he could
proceed as indicated in the statute above cited in courts of
general jurisdiction making the Secretary of State h apecial
defendant, thereby giving this officer an opportunity of being
heard direstly and his acts reviewed by a court of general
jurisdiction with such rights of appeal that may be provided
by law. Therefore it appears to the court in fairness to all
concerned that in all cases where the law of this State pro-
vides a remedy for a hearing in courts of general jurisdie-
tion that claimant should avail himself of this method rather

than ecome to this court. .
Therefore, for the reasons aforesaid, c¢his claim is dis-

allowed.

(No. 690—Claim denfed.)
PyraMID LUMBER CoMPANY, Claimant, vs. STATE oF ILLINOIS,
Respondent.
Opiniton flled March 10, 1827.

FRAXCHISE TAX—10Aen court u_mhoat jurisdiction to refund. The caseo is
governed by the decision of the court announced in the case of Moline Plow

Company v. State, supra,
Horkixs, Stane & Horkins, for claimant.

Oscar E. CarrsTroM, Attorney General; Epwarp C. Fircs,
Assistant Attorney General, for respondent. . ‘

Mr. Cuier JusTioE CrariTY delivered the opinion of the
court:

For the reasons set forth in the opinion filed in this court
in the case of Moline Plow Company v. State of Illinois, No.
G87a, this claim is disallowed.



280 DeEarnorN CHEMICAL CoO, 7. STATE OF JLLINOIS,

{No. 713—Claim denled.)

Wi & Bavaer Caspre Co., Ixc, Claimanm, s, StaTi: oF [LLINOIS,
Respondent,
Opinion fited March 10, 1027,

FRANCHISE TAX-—twohen court without jurisdiction to rcfund., The decls-
jon of the court announced in the case of Moline Plow Co. v. State. supra,
governs this clajm.

AuserT J. Wi, for elaimant.

Oscanr K. CanisTiton, Atorney General; Epwanp C. Frren,
Assistant Attorney General, for respondent.

Mr., Curer Justice Craniry delivered the opinion of the
court:

For the reasons set forth in the opinion filed in this court
in the case of IMoline Plow Company v. State of Hlinois, No.
G87a, this claim is disallowed.

(No. 783—Claim dented.)

DearnokN CHEMICAL Company, Claimant, 7's. STATE oF [LLINOIS,
Respondent.

Opinfon filed March 10, 1027.

FRAXCHISE TAX——tchen court withouwt jurisdiction, The decision of the
court announced in the case of Moline Plow Co. v. State, supra, governs this
claim.

MiLLs & Howsg, for claimant.

Oscan IN. CantsrroMm, Altorney (General; Ipwanrn . IFrrear,
Assgistant Attorney General, for respondent,

My, Cuier Justice Cranrry delivered the opinion of the
court:

FFor the reasons set forth in the opinion filed in this court
in the case of Moline Plow Company v. State of Hlinois, No.,
687a, this claim is disallowed.
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(No. 804—Claim denled.)
GARDNER GovERNOR CoyMraxy, Claimant, ©s. STATE oF ILLINOIS,
Respondent.
Opinion filed March 10, 1927.
FRANCHISE TAX—twhen court without jurisdiction to refund. This case
is governed by the decision of the court in Moline Plow Co. v. Stale, supra.
Joux T. INcunay1, for claimant.

Oscar E. CarrsTroat, Attorney General; Epwarp C. Frros,
Assistant Attorney General, for respondent.

Mr, Cmer Justice Crariry delivered the opinion of the
court:

For the reasons set forth in the opinion filed in this court
in the casec of Moline Plow Company v. State of Illinois, No.

G&7a, this claim is disallowed.

(No. 886-—Claim denied.)

WesTErN Newspaper UNioN, Claimant, vs. STATE oF ILLINOIS,
Respondent.
Opir;lon lﬁ{ed March 10, 1927,

FRANCHISE TAX~—0hen court without jurisdiction to réfund. This case
is controlled by the decision of the court in Moline Plow Co. v. Blate, supra.

Tenxey, Harping, Suenyxan & Roaers, for claimant.

Oscan E. Cartstron, Attorney General; Epwarp C. Frrcn,
Assistant Attorney General, for respondent.
Mr. Cmer Justice Crariry delivered the opinion of the
court: .

For the reasons set forth in the opinion filed in this court
in tho case of Moline Plow Company v. State of Illinois, No.
G&7a, this claim is disallowed.

*
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(No. 357—Claimant awarded $2,730.00.)

MEAKIN KEITH, ADMINISTRATOR OF THE EsTaTE oF HExRY T. KEITH,
Deccased, Claimant, 7s. STATE oF JLLINOIS, Respondent.

Opinion fited March 10, 1527,

QOVERNMENTAL FUNCTION—hard roads. When Blate not liable. The
State in constructing its hard roads exercises a governmental function and
is not liable for injuries sustained by its employees thereon.

WORKMEN'S COMPENBATION Acr—award made under. Although no legal
lability exists against the State, an award may be made to an employee of
the State who s injured in the course of his employment, and compensation
fixed according to the provisions of the Workmen's Compensatfon act.

Kxorts & KxoTTs, for claimant.

Oscan E. CanistroM, Attorney General; Fraxxk R. FKacLe-
TOoN, Assistant Attorney General, for respondent.

P | . e »
Mpr. Jusrice LEecu delivered the opinion of the court:

This is a claim growing out of injuries sustained by one
Henry T. Keith, while employed by the State of Illinoix, De-
partment of Public Works and Buildings, Division of Iligh-
ways.

The evidence shows that the claimant, Henry T. Keith, had
been employed by the Department of Public Works and
Buildings of the State of Illinois, Division of Highways, some
time prior to the aceident which oceurred on May 3, 1924 that
he was employed as a common laborer at a wage of $%3.60 a
day in and about the repair and maintenance of Section 607
on Route 4 of a certain publie highway, and that in the counrse
of his employment he was under the supervision and direction
of the Division of Highways.

That at about 10 o’clock A. M. on the 3rd day of May, 14